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081 – Legal Research By Mobile Phone? Say What?

Legal research in 2004 and later is just plain going to be more fun as well as being more efficient. If you haven’t joined the digital age of legal research, by all means go out and take a look at the newest tools and try them out hands-on. Over the next six months or so I will touch on a number of things that I saw at COMDEX in November and how you might utilize them effectively in your law practice.

Increasing reliance on electronic research has raised the number of queries to Lexis.com into the millions per day. Lexis.com is accordingly expanding their server capacity to meet the new hordes of lawyers getting on the electronic research bandwagon. I sense that the former resistance to electronic research is breaking down rapidly. 

This may be partly due to the fact that software is getting better and easier to use and computers are getting more reliable. And lawyers are getting more educated about computers.

Mark my words on this one, the total research library available at Lexis.com via the Internet is going to continue to grow and will encompass more and more items that are not strictly legal items but cover related topics such as business and medicine. Law firms that need such related information are going to have to use such electronic access methods to keep competitive because few can afford to keep (or spend the time keeping them up) the acres of books represented by the information on the servers and searching such information electronically is just so much faster.

If you have resisted going electronic via the Internet for your research, I urge you to contact Lexis (1-800-344-3730 ext. 4164) and get a demonstration of what is now possible. And as you look at the content provided, keep in mind some of the extended access methods and procedures that I will be describing in this column this year. They may finally convince you to use Lexis.com and skip the paper books if you’re not already on the bandwagon.

Don’t be afraid of computers. They are stable and far more user-friendly than just a few years ago. Get a new laptop running Windows XP, Microsoft Office, and Microsoft Internet Explorer and enjoy legal research and document preparation. And try out or at least look at some of the other hardware and software that I will be discussing.

Electronic legal research was first about not having to keep so darn many books on the shelves plus being able to search the material faster. And, of course, there was the advantage of not having to retype quotations from reported cases. As the equipment has evolved, we are now starting to break the tether to the physical office location. Wireless access is breaking down our reliance on having that wired connection to communicate with the rest of the world.

As the CEO of AT&T Wireless put it during his keynote address at COMDEX, in the future we will be calling people, not places, because people will have their phones with them at all times. And that works both ways, in my view. We will be calling from ourselves, not from our offices. We will be able to carry immense amounts of information with us as we go to court, to a deposition, to a conference, or to talk to witnesses. Our offices will become more and more mobile. So we’re going to want to communicate both ways in a mobile manner.

Just how far has the mobile technology gone? Well one of the more intriguing demonstrations I saw was a joint effort by Verizon, Samsung, and Microsoft. Although not widely available yet, you will be able to get mobile phone service through Verizon using a special Samsung Model SPH-i700 phone that kind of blurs the distinction between computers and phones. It’s a real eye popper. I wish there was Verizon coverage at my home.

This Samsung phone also functions as a small computer with a color screen. Microsoft has supplied a Windows operating system plus pocket versions of Internet Explorer, Outlook, Word, and Excel. Yeah, I know your next question. How in blazes do you type efficiently into a telephone? 

The answer lies in a flexible keyboard which attaches to the phone. You can roll it up and put it in a pocket! Samsung put their label on it to match up to the phone but the keyboard (see http://www.verizonwireless.com/ics/plsql/accessory_mart.accessories?p_make=Samsung&p_model=SPH-i700 at the bottom of the Web page) is actually made by some other folks for Samsung. I saw an earlier version of this flexible keyboard perhaps a couple of years ago and wondered why I never seemed to hear more about this great idea.

With my large fingers, it was a little interesting typing on the small keyboard but I managed. Those of you with daintier fingers should have no trouble. And it beats the heck out of trying to enter each character with your thumbs or worse yet, having to make multiple pokes of keys just to enter a single character. You can actually enter text normally! You can really type into the phone and produce a word-processing file!

Heck, that ain’t all. The phone even has a camera. And you can expand the native memory by inserting an SD (Secure Digital) flash memory card in a slot. I already have one of those (amazingly small) SD cards in my new digital camera. It can hold hundreds of high quality photos.

You can actually access Lexis.com via a color telephone display using Microsoft Internet Explorer. You can check your e-mail on your phone.

I can just imagine the inevitable conversation in the courtroom. “Counsel, what are you doing? Making a phone call during trial?” “No, your honor. Just doing some legal research at Lexis.com.”
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082 – Prepare For Wireless Now – Part 1
Last month we looked at the novel idea of accessing legal research at sites such as Lexis.com, browsing the Web, and even sending and receiving e-mail via a mobile phone with a color screen plus producing Microsoft Office (such as Word or Excel) files on such a phone using a flexible, portable keyboard. So what other emerging technologies did I see at COMDEX in November that might be important to lawyers?

One related area of emerging technology that I saw displayed heavily and which I think is going to revolutionize computing is long range wireless access for computers. Wi-Fi (basically the 802.11x protocol, e.g. 802.11b, 802.11a, 802.11g, with “Wi-Fi” standing for Wireless Fidelity) has been around a few years but has never really taken off as a long-term solution due to its range limitations. That has meant limiting wireless Internet access to “hot spots” at coffee houses, hotels, and airports. Courthouses have never gotten on the bandwagon at all.

Users are already chafing at being so limited as to Internet access locations. They want broadband access via a model that’s more like the cellular phone model – one service subscription that works everywhere. Building transmitting/receiving infrastructure is expensive. Roaming agreements between providers like T-Mobile and Boingo will help a lot but I still wonder if that will be enough to keep this kind of Wi-Fi going. Note carefully that longer range means fewer access points are needed to provide blanket coverage.

And pricing models for Wi-Fi are difficult. Some places (like airports) charge for Wi-Fi because they have a captive audience and therefore can charge and still get takers but some retail businesses are already beginning to understand that offering Wi-Fi coverage free to customers who are eating sandwiches or gulping down martinis makes good business sense. It puts “butts in the seats” as some marketing experts would phrase it. And that means a steady stream of purchases. Good ROI.

Infrastructure is the key to making wireless work. The newest players are Sprint and AT&T Wireless. I think SBC is going to get on the bandwagon too. These companies have the financing to provide the infrastructure. They currently have a different kind of limitation – bandwidth aka speed. It wasn’t long ago that the max speed on data transfers to cell phones was 19.2kbps. That’s woefully inadequate to download Web sites and to handle e-mail with attachments. 

Wi-Fi can easily provide more than a million bits per second (the threshold speed of good broadband) by comparison. 10 to 50+ Mbps (theoretically up to 54 mbps) is often possible with the latest equipment. Wireless users just aren’t going to put up with anything around dial-up speeds of 56kbps or even twice that fast on the road, not after getting used to DSL and/or cable back at the office or at home. At least not in the long run.

The sleepers that I saw at COMDEX were the longer range wireless access cards shown by AT&T Wireless and Sprint. The range will be like cell phones. The passenger in your moving car can thus get Internet access for his laptop computer. Geographical coverage is not quite up to standard cell phone coverage yet but it will be there in a year or so. And the speeds will be over 100k, probably in the 110-120k range from moving vehicles. Nominally it’s faster than that (130k with bursts to 200k) but moving vehicles degrade the performance. This probably isn’t fast enough to get folks to totally drop static DSL or cable lines but for wide area mobile access situations it’s a fair beginning.

One version of this longer range wireless technology is called EDGE (Enhanced Data rates for GSM Evolution). It is a GPRS wireless data network. At the time I saw it demonstrated by AT&T on November 17, 2003, it wasn’t yet available to the public from them. They launched it on November 18, 2003, during COMDEX. The service is charged separately from cell phone charges and runs on a different network with a completely different kind of signal but can use the same towers. (See www.attwireless.com/speed.)

Cingular Wireless has also introduced such EDGE service in Indianapolis. And Cingular may buy out AT&T. That would be an interesting merger.

The key to EDGE service is a PC card manufactured by London-based Sony-Ericsson Mobile Communications. It presently costs about $150. Hewlett-Packard has an HP-branded version of the card. Just stick it in a PC card slot in your laptop computer, subscribe, and you’re in like Flynn.

AT&T will sell you unlimited EDGE service for $79.99/month or charge lesser amounts for various specified amounts of data transfer. (See http://www.attwireless.com/business/plans/mobileinternet/) I think that price will be forced downward rapidly, partly because of competition, and that will come partly from the wireless technology I will discuss in next month’s column.

If you have not already seen the light and dumped most of the paper books off your bookshelves, I urge you to think about that carefully. Wireless access to research services like Lexis.com is something some of your competitors and opponents in court will likely embrace soon if they haven’t done it already. It not only eliminates bulky, heavy paper and books that are difficult or impossible to carry, it eliminates the need to even carry a bunch of CD-ROM or DVD disks and the need for an outlet to plug a phone line into for electronic access to research via the Internet. Courthouses have been very unaccommodating in respect to the latter problem.

To get an idea of what legal materials are available in electronic form, contact Lexis at 1-800-344-3730 ext. 4164, and at least take a look at a demonstration. Then mentally meld that electronic research service with what I will describe in this column in the way of general hardware and software. This stuff isn’t all in place yet but it’s coming soon. Think ahead and buy accordingly. Always think of a 3 year cycle between major purchases of hardware. I think you will achieve a winning combination if you follow my recommendations.

Daily Recorder 083 March 2004

083 – Prepare For Wireless Now – Part 2
Last month we looked at one of the new wireless technologies (EDGE – an extension of GSM) I saw at COMDEX and considered how that might fit well into a lawyer’s office management process. EDGE is here now. You should seriously consider it as part of a new laptop computer purchase if your computer is 3 years old or older and if you still have dialup Internet access and/or could use mobile Internet access. Cingular Wireless (a joint venture of SBC & BellSouth) just bought AT&T Wireless so their EDGE ventures will now be combined. EDGE coverage is still quite limited geographically but expanding.

In any case get Wi-Fi, which is now fairly standard on many laptop computers. I now recommend you avoid desktop computers unless you never move your computer for any reason and are absolutely sure you don’t ever want to move it.

Even the EDGE technology I described last month risks being dislodged within a few years by another wireless technology called WiMAX (Worldwide Interoperability for Microwave Access) that is still in the planning stages. This technology, referred to as 802.16 by the standards engineers (IEEE), would be a departure from the 802.11 wireless standards (commonly known as Wi-Fi) and would have a range of up to 31 miles. The final version will not require line-of-sight access to a tower although the first version in a higher frequency band does. WiMAX will have speeds many times that of EDGE. The initial specifications refer to 70 Mbps as the maximum speed under ideal conditions. 

It’s probably going to be a year or more before WiMAX is available to the public in any form. And at first that’s going to be set up for fixed wireless access only, targeted probably at rural areas only. Like me! Yea!! But I’ll probably wait until about 2006 when WiMAX should go mobile. Then my DSL line will probably be history, although it has been very good and I don’t want to imply anything negative about SBC/Yahoo! DSL service. SBC may even become a WiMAX provider.

WiMAX is being backed primarily by Intel and Nokia so that should tell you it’s going to be a winner. 

Wi-Fi won’t entirely disappear even if WiMAX gets up and running because there are situations where short range wireless will be preferred over long range wireless, such as local networks in small offices. But Wi-Fi is never going to be the major mobile Internet access method once WiMAX gets into full gear.

There is still the question of WiMAX infrastructure and moving from one service provider’s cell tower to another’s, as in the original roaming problem with cell phones. And we don’t yet know who the service providers will be although I understand certain companies such as Alvarion (stock symbol ALVR) may become one of the major equipment providers. All these issues will work themselves out fairly quickly I think because of the latent demand for truly mobile computing. Because of the very long range of WiMAX, fewer towers will be needed and that will bring down infrastructure costs per user.

And if that long range vision isn’t enough for you, another wireless technology (EV-DO) is already out there in test markets and poised for expansion. Verizon Wireless has test-marketed the new approach in San Diego and Washington, D.C. The EV-DO system uses CDMA (Code Division Multiple Access) technology acquired from Qualcomm. The name “EV-DO” stands for “evolution-data optimized.” It’s faster than EDGE, offering speeds reportedly averaging in the 300k to 500k range for downloads. Uploads are limited to the 40k to 60k range. 

EV-DO gets download speeds up into a range where people might start seriously thinking about disconnecting wired Internet access. That won’t happen on a large scale until mobile users can count on getting access over a wide geographical area but inevitably that process will kick into gear. Users will need a different card to shove into a PC card slot and when they get outside a covered area, they will have to regress back to Wi-Fi (if available) or some hard-wired access method. 

The move to EV-DO might start to make sense for users if their primary office area is within EV-DO coverage. Although slower than my current DSL line, EV-DO is fast enough for a fair number of people. And the move to WiMAX will make sense real fast for a whole lot of people when it starts to cover mobile areas because of the long range and the extremely high speeds.

EDGE is here (barely) now. EV-DO is sort of “next year.” WiMAX is “down the line.”

I think the bottom line is that there is a demand for wireless computing on a grand scale and long-range wireless service is going to be the model for Internet access in the near future, probably by 2005 or 2006. DSL will become far less attractive in a few years, as will cable, as wireless broadband reaches out to those relatively fixed position office users plus people working in rural areas who also want to take their computers mobile for long distances and over wide areas at times. The vast majority of Internet traffic will wind up going through the air instead of over wires during that “last mile” of connection to the end user. 

Long range wireless will revolutionize the practice of law. Those lawyers who fail to take advantage of it will be left in the dust. Wireless legal research through Lexis.com will be with you virtually everywhere you go. E-mail will follow you everywhere right along with cell phone calls.

If you are planning the purchase of a new computer in the near future, you should take these wireless considerations into mind and buy a laptop not a desktop. Look at EDGE and Wi-Fi if you want to be mobile much of the time. I predict that the desktop computer will become an oddity within 5 years or less.
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084 – Don’t Puzzle And Ponder, Point And Click!
To see what I am going to be discussing here, point your Web browser to http://www.lexisnexis.com/state/ca/criminallaw/ and/or http://www.lexisnexis.com/state/ca/. You will need a subscription to use these pages but you could get a demonstration and/or a free trial from Lexis by calling 1-800-344-3730 ext. 4164, or take a look at these pages on your friend’s computer if he/she has Lexis.com service. 

First of all, an on-line research service like Lexis.com is really a portal to a huge collection of databases. One database might have all the California appellate court decisions in it. Another might have decisions from the Ninth Circuit. Another might have just one treatise. Others may contain non-legal materials such as news reports or medical treatises. Access to several of these databases might be grouped together to form a marketable package for a particular kind of legal practice. 

The end user then uses a common portal device such as a Web browser to get access from his computer. Then it’s a matter of making it easy for the end user to find things in the subscribed databases. That’s always a challenge. Programmers and end users don’t always see eye-to-eye. Programmers think code; end users think legal concepts or legal topics or amorphous ideas. 

Computers have to use precise designations to find things and that sometimes requires end users to have a little bit of pre-knowledge about how to designate a database and how to designate a particular item in it. Once you give the search mechanism the right title for the item desired, the search engine serves it up and you see it on your screen. But giving the search mechanism exactly what it wants/needs is where the friction occurs.

The habitual user of certain types of research material such as criminal jury instructions gradually learns that, for example, “CALJIC 2.02” will pull up the standard 2.02 criminal jury instruction when inserted in the query box on the “Get A Document” page in the Lexis.com research system. But perhaps an infrequent user won’t remember the syntax required for the query. 

I know that “cal evid” followed by the Evidence Code section I want to look at brings up what I want but what about codes I don’t use very often? Quick! What’s the proper query abbreviation for the Harbors & Navigation Code?

Databases can actually be a reorganization of data collected from more root level data. Databases can also be a mega-collection of various sub-databases. And a well-designed window into research can connect you to specialized databases, present you with collections of links to related databases, or allow you to search across a particular group of related databases. 

I think the trick in designing good research tools is to get into the heads of end users, figure out what they need, and then provide them with easy to use tools that don’t require them to either be computer geniuses or keep a whole lot of query abbreviations memorized.

As an example of the wrong end of such design possibilities is the system being used in my own county (El Dorado) in the courtrooms to create documents and keep track of things. The technology being used requires clerks to memorize hundreds of arcane abbreviations. In this day and age, that is just plain silly. But I’ll bet that someone made a whole lot of money selling them this system and probably still gets a lot to keep it going. The basic approach involved is about 20 years out of date.

Memorizing a few abbreviations is one thing; memorizing a ton of ‘em is another. That is one reason why Windows became so popular. Commands became uniform. They were listed on standard Menus in standard locations. And you didn’t have to memorize the actual computer code syntax because all you have to do is point to the plain English wording on a menu list and click.

Such an approach isn’t always possible but often it is, at least to a large degree. Look at the two Web pages I mentioned at the beginning of this column. These pages have links to various related databases. And the query windows you get when you burrow down into the databases generally use approaches that won’t puzzle you. If you are looking for a California Statute, you can pick from a list. There’s no need to know the computer code abbreviation for the code involved, such as the Food & Agriculture Code. 

The second Web site listed above is intended for use by small California law firms. I have watched a number of people sort of recoil in fear from having to enter terms for computer searches but the type of approach used on this Web page should calm the most technophobic of lawyers. It really is easy and comfortable to use. 

I used the same principles in designing templates for criminal appellate lawyers to use. Those that got past their dislike for Microsoft, and finally got disgusted enough with WordPerfect’s problems, and tried my software seemed pleasantly relieved. They didn’t need to know how the stuff worked, just how to work it. And that is simple in the vast majority of situations. 

I think Lexis.com has done an admirable job of simplifying a number of research tools. Don’t be afraid of electronic legal research and don’t settle for complicated approaches. Try out the two pages I have mentioned and then reflect back on what electronic legal research was like as recently as 1990. Now you don’t have to puzzle and ponder so much, do you? Just point and click!

We’ve truly come a long way haven’t we?
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085 – Do It On A Flash!
Doing it in a flash is something else. We’re not talking about speed here or even fun physical activity but a type of computer memory – flash memory – used to hold data. This kind of memory can be used away from what we think of as regular computers, in devices like digital cameras, MP3 players, and portable memory sticks or holders of various kinds. It operates differently from dynamic random access memory (DRAM). DRAM acts as the working memory for your computer. 

There are different types of flash memory cards such as SD (Secure Digital), SM (SmartMedia), MMC (MultiMedia Card), the Sony Memory Stick, the IBM Microdrive, and CF (Compact Flash). They come in various sizes and shapes but all do essentially the same thing. Sony makes proprietary memory sticks and it seems everyone has a slightly different wrinkle on this technology. If you have a bunch of different types and others give you their memory cards to read without their utilizing device, there are 10-in-1 memory card readers available. 

Many devices utilizing flash memory can, however, be plugged right into your computer and their data can be read just as if the device was another drive.

It’s all really just computing when you get right down to the nitty gritty of all this but these consumer electronics devices tend to blur/expand the concept of what we think of as computers. Flash memory can be run on pretty low power so regular AA rechargeable batteries can power it.

My newer Largan digital camera that I picked up at COMDEX in 2003 has a nice color screen, computer-type movement of the selection device/pointer on a display that allows many setup and use choices, memory (both internal and SD card), and can be treated to a great extent like it’s an extra drive on a computer.

You can take digital pictures with the Largan, then view them on the camera’s small screen. You can also transfer the files thus created to your PC and view them on a larger screen, print them out to glossy photo paper, or e-mail them to your cousin in New York.

Without turning the Largan digital camera on, you just connect it to your PC. The connection port on the camera is the Firewire type. I connect it, via a Firewire-to-USB converter cable, to my multi-port Belkin USB router. The computer promptly sees the camera’s memory disk as an extra drive. It appears to the computer like there is an extra drive on the PC although there are a few special considerations involved. 

Files that have been placed on the memory disk by the Largan can be deleted by the camera or by your PC. And they can be renamed by the PC even while on the camera. However, you can’t have the camera turned on while accessing the flash memory with your PC. It’s one access method or the other. The memory in your camera will not be recognized if the camera is turned on or even if it is turned off after having been on while the camera was being connected to your PC. To counteract that situation, just disconnect the camera, then reconnect it to have it recognized.

My Largan digital camera is recognized as “Drive F” by my Dell laptop PC; my Aiptek digital camera (an older one that I let my foster care grandniece play with now) is recognized as a “USB Dual-mode Camera”. The Aiptek is an example of early digital camera technology that has been largely superceded. It has lower resolution, no external memory card capability, and is not treated as much like an extra drive on the computer. When using the older Aiptek camera, you can’t delete files on the camera by using the computer and you can’t rename files while they are on the camera.

But let’s look at what is possible with current flash memory devices. You can open files on them by using appropriate devices. The Largan camera has such a viewer for opening JPEG (.jpg) files. However, files copied from my PC to the Secure Digital memory disk in the Largan cannot be viewed on the camera because the camera creates a thumbnail image of each file at the time the picture is taken, along with the storing of the file on the disk, and the thumbnail is what is viewed in a display of all the pictures and is what is used to bring up a full screen image of each picture. So the camera can only view what it created. Hmmm. 

But that doesn’t mean the rest of the flash memory disk can’t be used for other purposes. Remember that the SD memory disk is just a data storage device. You could hook the camera up to someone else’s computer and copy their files to the SD flash memory card. That is just what flash memory drives do when they come in a device specifically targeted for transporting files such as the little devices that some geeks/technoweenies currently wear around their necks. A digital camera could actually carry a 100 page appellate brief. Might seem strange but it’s technically possible.

Flash memory is just plain handy for carrying computer files with you, without carrying a PC. I also have a KanguruMicro MP3 flash memory device that doubles as an MP3 player with an earbud headset. Both the Largan camera and the KanguruMicro device can carry quite a bit of data. Each has 256 MB of memory. Put the device in your pocket, carry it around your neck as a necklace, or whatever floats your boat. Take data with you; bring other data back. The world is getting weirder all the time, isn’t it?

The SD (secure digital) flash memory card that my Largan digital camera uses holds 256 MB of data in a card that is about 1¼” x 15/16” but even larger capacities will soon be available if they’re not already available. I saw the camera showcased at COMDEX with a 64 MB card but only days later I picked up the 256 MB card at Costco, just a few days after it came on the market. Carrying gigabytes of data in such devices will be commonplace within a few years, I suspect.

As to where all this flash memory technology will wind up, it’s anyone’s guess. Some standardization might be nice but now is the era of innovation. Enjoy it. Get a memory card reader if you need it to accommodate the different types of flash memory disks.
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086 – Computers Can’t Do Everything!
Although people who know how much I love doing things with computers may not believe it, I do realize there are limitations on what computers can do. Of course there are limitations. We think with fuzzy logic in our brains, we exercise judgment, we have emotions, we are not Dr. Spocks. What computer can really do that?

Computers, on the other hand, use straight comparison logic. Computers make excruciatingly and sometimes annoyingly exact comparisons. Programs look for key words, exact marks, exact codes, or exact syntax. Computers are very, very good at this, with their abilities falling off somewhat in the syntax area. 

Computers can sort through possible choices much faster than our brains can and the speed gap is getting wider all the time. There is just no way we can keep up with objective computer logic as computers get better, as even the best chess players in the world found out finally, to their great chagrin. We armed the computers with the rules, and then they finally beat us to a pulp in logic contests. Chess, ultimately, is straight logic.

But can computers pick you a future spouse and do a good job? Maybe. Is music pleasant sounding? Depends. Tastes differ. Can a computer screen millions of music choices and match your tastes? Maybe. Lots of foreign music may grate on you. Personally, bagpipes drive me up the wall. They sound about as good to me as scratching a fingernail on a blackboard. Can a computer program apply that or similar tastes as logic criteria? Maybe. 

Maybe some day computers will do a reasonable job in these areas but human judgment has an inescapable fuzzy logic aspect to it that computers keep trying to imitate but only sometimes match. It’s hit or miss. It’s unreliable. Computers can only compare available choices to predefined standards and all deviations in things such as music or romance are treated as being unpleasant. 

We’re actually smarter than computers sometimes, aren’t we? Of course the divorce rate statistics might be a basis for reasonable minds disagreeing with that conclusion. But computers might be able to do valuable objective pre-screening when it comes to such tasks.

Sometimes we run into such logic problems in attempts to use computers in our law practices. Searches for people in nationwide databases can still require a fair amount of fuzzy logic. And one task that I have confronted routinely is finding and marking citations in a document so I can generate a table of authorities (TOA). I tackled the problem of computerizing this some time ago, and tried to stay objective about it. I tried to tailor available software to the task, but finally concluded we just aren’t there yet. Nothing I have seen more recently has convinced me otherwise. 

I know of some lawyers who are willing to settle for importing only 90% of their citations into a TOA with available automatic software and saying to heck with the rest. But is that really a satisfactory way to practice law? I don’t think so but I guess reasonable minds can differ. I look at the task differently. “How can I do it 100% accurately while speeding it up with computerization?”

The TOA task still requires human judgment. It’s easy to outflank automatic TOA software in demonstrations. So you either have to live with possibly bad results and try to patch up the software’s result each time (hopefully not missing anything) or just use your computer and good techniques to quickly do the task by marking one citation at a time. Personally I think it’s better to just use a computer-assisted judgment approach to processes like this for the moment and get the job done accurately and completely. On the other hand, for some law practices or some types of documents, the available software may be able to produce a nearly 100% result. It depends.

After individually marking citations, software can precisely find marking code conforming to exacting specifications and can place it properly in a TOA that can have many sub-categories, individually tailored by the user. Note that in that case, a marked item can appear in any one of a wide variety of formats or syntaxes in the document’s text. The marking code says to ignore that factor and just recognize every item that has been marked and only those items. This allows for more human judgment and flexibility in writing style. We can be warm and fuzzy in our writing and still get a computer assist.

We run into similar problems with attempts at voice recognition by computers. Some people thought this task could be conquered when chips got faster and could thus sort out more factors in a short span of time. But wiser heads (didn’t include me at the time) that sounded a note of caution appear to have been correct. Voice recognition depends on sorting out the complexities of the human voice. Inflections. Accents. Tone. Mumbling. Poor pronunciation. Yikes! Even our fuzzy logic brains have trouble sometimes!

When we talk to each other we use human judgment to a degree we are only now beginning to realize. At one time I thought that when processors could process a billion instructions per second we would be there. We’re past that speed and not really all that close to correctly sorting out human speech with computers. Our brains have been operating at a far more complex level than we realized.

But, in spite of limitations, computers armed with good software and run by users with a good computer education can accomplish quite a bit in the legal arena, particularly in the area of saving a state government’s (read “taxpayers’”) or clients’ money by dispensing with paper and other money-wasting methods. 

Using electronic trial records could save the taxpayers and even lawyers and their clients tons of money. Are there any of you who might be interested in a pilot project, assuming that the present governor and his administration were genuine in their campaign pitches to voters about prying government out of the hands of special interests and returning it to the people? 

For a lot of people I realize abandoning paper transcripts and court reporters and clerk’s transcripts full of paper documents would be a huge change, but what if you were armed to the teeth with bug-free, highly capable, easy-to-use specialty software and you had comprehensive computer education from the ground up so you were never left staring at your screen in a panic and wondering what to do next? I.e., when you jump off the diving board, you know there’s water in the pool below.

If you are interested, contact me (530 677-6344) and let’s talk. 
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087 – Don’t Panic, Just Get Armed And Educated!
As a follow-up to last month’s closing comments about being able to run our courts more efficiently with computers, are there any of you who might be interested in participating in a pilot technology project, particularly concerning criminal trials, assuming that the present governor and his administration were genuine in their campaign pitches to voters about prying government out of the hands of special interests and returning it to the people? Was he serious and genuine about saving money?

For a lot of people I realize abandoning paper transcripts, paper pleadings, court reporters, and clerks’ transcripts full of paper documents would be a huge change, but what if you were armed to the teeth with bug-free, highly capable, easy-to-use specialty software and you had comprehensive computer education from the ground up so you were never left staring at your screen in a panic and wondering what to do next? I.e., it would be like when you jump off a diving board and you know there’s water in the pool below.

If you are interested, contact me (530 677-6344) and let’s talk. 

When I have suggested to various people that a lot of money could be saved if we used modern technology in our court system, I get various reactions. Some question how much could be saved but it sounds to me more like an excuse to not use computers. I sense that a lot of people just don’t like computers and don’t want to read transcripts, pleadings, etc. off computer screens. And they don’t want to deal with computer problems. They’re afraid. The computer monster is going to eat them. 

Actually, in the course of human events spanning centuries, such reactions to new ways of doing things are not out of the ordinary. And they are particularly aggravated when the new ways are full of problems to overcome. So let’s take a moment to hopefully defuse some of those concerns.

I hear people complain about reading documents off their computer screen and then I ask what kind of display they have. It turns out often they have a really old computer with an ancient type display that is really hard on their eyes. Some people aggravate this by using poor software or settings. I suggest to people they buy a laptop these days because of portability but that doesn’t mean you should buy the smallest, lightest one possible. Get one with a large screen. 

And then, on top of that, don’t rely on that as your primary screen. Get a 19” or larger flat-screen monitor and hook it up to the laptop. Get a laptop with the newer type of video card that can service multiple monitors through the special “Extended Display” setup available in Windows XP. You can display different things on the two monitors and slide applications between them. Very handy! 

Some people have this feature available and aren’t even aware of that. To see if you have it available, right click on the desktop, go to Properties, then Settings. If you see two or more boxes representing monitors you have the extended display capability. If you have it, use it! Heck, I can read my 19” extended display from 5 feet away and I wear trifocals so don’t try that “I don’t like reading from a screen” excuse out on me!

But my computer crashes! Okay, so avoid that. It’s not that difficult. My computer doesn’t crash. And, as I’m writing this column, I have the following items running: a Network Connections window; 5 instances of Microsoft Internet Explorer; three Microsoft Word documents; Microsoft Outlook and a Reminder window; Microsoft Excel; and Schwab StreetSmart Pro. One of the MSIE windows also has Adobe Acrobat running as a helper application. There are also numerous background items running. And I have a scanner, a microphone, an MP3 player, a DVD writer, a wireless mouse and a wireless keyboard attached and running. So why doesn’t my computer crash under the weight of all this? Because I avoid all conflict problems as much as humanly possible. Don’t confront and complain, avoid.

Use compatible, well-written software. Get plenty of RAM. In a nutshell, don’t panic over possible computer problems, get armed and educated and thus avoid problems. Education and experience are the keys to smooth, efficient computing. If the governor is willing to facilitate a pilot project to modernize criminal trial records and their use on appeal, I will be happy to educate and arm all participants at minimal cost. They would get training and specialized software worth thousands of dollars. The key is education because without it, computerization projects are doomed. 

The state landscape is littered with failed projects that cost taxpayers hundreds of millions of dollars. To be blunt about it, they were designed and run by bozos who knew very little about computers but had plenty of political pull. Isn’t it about time to have a computerization project that succeeds and saves the state money to boot? The keys to success are knowledgeable software designers producing easy-to-use specialty software, educated users, and everyone using good equipment outfitted with good basic software.
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088 – Don’t Get Bitten By Junk Science!

Okay, so that isn’t the total description of what we’re going to look at here but it got your attention, right? Those who know me know I hate seeing junk science in our courtrooms. Courtrooms are poor forums for scientific exploration or for proving or disproving any scientific hypothesis or theory. Worse yet are those situations where litigation sets a bad precedent or otherwise comes up with a bad result because the lawyers representing one of the parties didn’t explore a supposedly “scientific” claim well enough to discover that it was bogus. 

Junk science has been used to put people in prison or even on death row in some states, such as Oklahoma and West Virginia, and it has been used to bolster all kinds of nonsensical claims for money in civil litigation. If you think you and your client are about to be the victim of junk science it’s time to start exploring the underlying “science” to see if that is true.

But the biggest stumbling block for lawyers is often right at the beginning when, even if you know you might like to challenge something being thrown at you, you don’t know where the heck to get started looking for historical material, experts, scientific information, etc. Often, certain specialized on-line databases, like some of those available at Lexis.com, can get you on the right track because you can search for words instead of just searching legal topics as you had to do not too many years ago.

And note very carefully that you are not limited to searching just appellate case reports or other similar sources but can look through secondary materials that discuss not only the pertinent cases but also the “science” applicable to your problem.

Bite marks are just one of the supposedly scientific methods for identifying perpetrators of crimes or civil wrongs that are often questionable, depending on the people involved, and I’m sure you can think of others, but this one is fun so let’s roll with it.

So you’re faced with being bitten by something like bite mark evidence tendered by opposing counsel and you want to know what the track record is on the subject, huh? Years ago this would have been a practical impossibility for many lawyers because of the potentially high cost and time involved. But now, with electronic access to various databases immediately available right in your office via the Internet, the task might not be quite so difficult, time-consuming or expensive.

From the main search page on Lexis.com, on the Sources sheet, note the Secondary Legal section. Click on the Mealey Publications link. Click on the link labeled “Daubert: Mealey’s Litigation Report.” Search it with the following query, “bite w/3 marks” which will give you all the documents where “bite” appears within 3 words of “marks”. You will get 4 items. They might just help you. And of course there may be other related searches you would like to run, including “bitemark” since some people might just use the single word.

Parenthetical Note: I assume most of you are familiar with the 1993 case of Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, concerning expert evidence. It applies in federal courts and may or may not apply in state courts, depending on the state.
The first item retrieved by our search is a review of a Connecticut court decision that some computer-generated photos used by a forensic odontologist to identify the source of bite marks on a murder victim were considered by the court to be reliable but some computer-generated overlays were held inadmissible because the proponent of the evidence did not lay a proper foundation. Hmmm. That suggests a possible line of attack doesn’t it? Note also there were disagreeing experts and that suggests a phone call to Mr. Streeto, counsel for Mr. Swinton doesn’t it?

The second item is a review of a Mississippi criminal court case involving an “expert” who has been challenged a number of times. The dissent called this “junk science” and called it unreliable. Listed are the names of Mr. Howard’s appellate counsel and making a phone call to them might be one of the wisest investments you ever made.

The third retrieved item deals primarily with state versus federal law and might be applicable to your situation while the fourth item discusses qualifications of forensic odontologists and gives the names of some organization that just might be chock full of potential experts willing to help you. For a couple of bucks, of course. But hey, where would you look in the phone book for such experts? Under “Bite”? And again, since the names of counsel are provided, you may get the benefit of other folks already looking into this subject ahead of you and possibly having the names and phone numbers of experts who could make your case for you.

Such initial research may not get you all the answers you need but it can sure get you jump-started in an obscure area of inquiry like bite marks that doesn’t otherwise have obvious sources of information that you can get to easily. Something to sink your teeth into, right? (Couldn’t resist that.)

If you think your office could use this kind of time-saving investigative tool, you can get a free demonstration and a more detailed explanation by calling 1-800-344-3730 ext. 4164. I can’t possibly in the space of this column cover all the ways this type of secondary source tool can work but I hope I have given you some ideas to mull over.
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089 – They Did It Again!

Who am I am talking about? The court reporter lobbyists. They have managed once again to cement into law provisions that will make it more expensive and difficult, if not impossible, for lawyers, litigants, and reviewing courts to quickly obtain inexpensive, accurate records of oral proceedings in our courts. This kind of lobbying, which has been pursued in earnest since 1992, has cost the taxpayers conservatively at least a half billion dollars and probably quite a bit more. 

That estimate is based on the total additional expense that is both direct and indirect incurred by the taxpayers as the result of the political thwarting of the use of modern technology in our court system. The indirect cost includes the impact on clerks’ transcripts and other court records that could be made electronic as part of an overall computerization of court records. Progress on all fronts has been thwarted by special interest lobbying.
Hidden away in Section 62 of Senate Bill 1102, apparently passed by the Legislature and approved by the governor as of the time of this writing, is the following disgusting evidence that lobbying by special interests who want to milk and bilk the taxpayers is alive and well:

SEC. 62.  Section 69957 of the Government Code is amended to read:

   69957.  Whenever an official reporter or an official reporter pro

tempore is unavailable to report an action or proceeding in a court,

subject to the availability of approved equipment and equipment

monitors, the court may order that, in a limited civil case, or a

misdemeanor or infraction case, the action or proceeding be

electronically recorded, including all the testimony, the objections

made, the ruling of the court, the exceptions taken, all

arraignments, pleas, and sentences of defendants in criminal cases,

the arguments of the attorneys to the jury, and all statements and

remarks made and oral instructions given by the judge.   A transcript

derived from an electronic recording may be utilized whenever a

transcript of court proceedings is required.  The electronic

recording device and appurtenant equipment shall be of a type

approved  by the Judicial Council for courtroom use and shall only be

purchased for use as provided by this section.  A court shall not

expend funds for electronic recording technology or equipment to make

an unofficial record of an action or proceeding or to use that

technology or equipment to make the official record of an action or

proceeding in circumstances not authorized by this section.

On the surface, the legislation appears to allow some electronic recording but it’s tantamount to wording that says: 

“Thou shalt not spend money on a car; you must continue to use horses supplied by a special group of people at exorbitant expense.” 

Basically it says the taxpayers and litigants be damned. Just pay the outrageous bill and shut up.

The key here is in the situations where electronic reporting is not allowed. How about major civil actions, felony criminal matters, and other civil matters? And electronic reporting is allowed only if a court reporter isn’t available. Felony criminal matters make up the single largest part of oral proceedings reports. This is a gravy train that just doesn’t quit.

In the most extreme cases, the cost of certain copies of oral proceedings transcripts can be more than one thousand times what it would cost to do it electronically.
So if you thought that Governor Schwarzenegger was going to clean out special interests in Sacramento you were being way too optimistic. So was I.

To my readers who are litigators – either trial or appellate – what do you think about this? Let me know your opinions. Wouldn’t you like to have inexpensive transcripts? How about a completely electronic, fully searchable clerk’s transcript as well as an electronic transcript of the oral proceedings? 

A close reading of the language of this disgusting effort to soak everyone indicates to me that if a group of lawyers/judges, etc. were to take up a collection to buy electronic reporting equipment (and it isn’t very expensive) and then use the equipment, that might be okay. A specialty bar could get a huge return on their investment by doing this and I would write the specialty software either free as a demonstration of just how outrageous prior computer project costs (and mostly failed projects at that) have been or very inexpensively.

A court-reporter controlled courtroom could be turned into an electronic wonderland for a fairly modest sum of money and it could be done very quickly with nothing more than cooperation from all concerned and costs which would be a small fraction of the savings. The savings would be immediate and would absolutely dwarf the cost of setting it up. 

The specialty software required by the courts for at least one pilot project demonstration would be free because I would create it for nothing both as an effort to get the court system out of the dark ages and into the modern electronic world and as an effort to get people moving in the right cost-saving direction before our courts start to collapse under budgetary constraints while the answer is right under their noses.

Court reporters have refused to compete (particularly with folks like me) on a fair playing field, continually back-dooring the public, litigants, lawyers, and most of all taxpayers. That is because they cannot compete on merit. I openly challenge them to try to beat cost-wise as well as accuracy-wise what I and a group of electronic reporters could create. I openly say to them, “Meet me on the playing field instead of lobbying for legislation that stops competition.”

So what are we going to have? A court records system mandated by special interest lobbyists and their backers to be in the dark ages forever and costing everyone a mint or a modern, fast, inexpensive system that could provide copies of everything to litigants, lawyers, judges and others for a pittance? Legislators have telephones. You have a voice. Use it.
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090 – There Is Just No Excuse!
Following up on my September column, you should know that technology utilization proposals have been made to legislators and the governor that could save the state tens of millions of dollars annually while vastly improving trial court records. I am curious to see if the media has been right about our new governor possibly being less accessible to ordinary folks like us than previous governors were or whether Governor Schwarzenegger truly meant what he said during his campaign about working for the people and rooting out special interests in Sacramento. He has specifically invited innovative ideas but will he actually look at them when they are put right under his nose? I hope so. Time will tell.

The special interest legislation I described last month (§62 of SB 1102 which modifies Govt. Code §69957) was dubbed (by the court reporters themselves at their own Web site, www.cal-ccra.org, in their February 2004 newsletter) as The Court Reporter Protection Act. Other states are laying off court reporters right and left and starting to use electronics to save money, but not California which has now committed itself by law to thwarting the use of cost-saving electronics in our courtrooms. 

The result, if not changed, will be to directly and indirectly rip off the taxpayers to the tune of over $100 Million/year while protecting a special interest and preserving inefficiency. Only California has had enough corruption and sneakiness in politics to allow this to happen.

Court reporters have had a lock on the politics and accordingly have stubbornly refused to adapt or produce a better product while modern technology has made their product ridiculously outdated. Of course court reporters could become electronic transcribers under a new, modern system and turn out probably twice as much work each as they do now, with no paper expenses involved and producing a vastly better product, but lobbying and sneaking protective provisions into law is so much more fun, isn’t it? 

From the end user standpoint, properly prepared electronic transcripts make paper transcripts from court reporters look like the miserable relics of the 1940’s that they are. Properly prepared electronic transcripts offer so many advantages it is hard to list them all. 

For starters, electronic transcripts are searchable. That is no small matter. With proper encoding of data, using standardized techniques I developed, it is easy to find things such as the testimony for the morning of July 23, 2003, in the middle of a 5,000 page transcript. Finding specific words is easy, too. An electronic TOC should be standard.

When prepared in accordance with modern standards set by someone with extensive knowledge of computer operations, electronic transcripts can be extremely easy to use, extremely easy to read on a computer monitor, and properly sequentially page-numbered, as well. 

For years now, lawyers, judges and litigants have put up with the many deficits of paper transcripts. We had no choice. It was take it or leave it. Court reporters froze out all possible competition by lobbying. They produced a lousy product that was years behind the state of the art and got away with it because their paid political stooges in the Legislature legally barred the competition. Never mind the interests of lawyers, judges, taxpayers, litigants, or others. The financial interests of court reporters and their stubborn attitude came first and they had the best lobbyists money could buy. 

Even when electronic versions of what court reporters took down are available (and virtually all felony criminal trials are in theory available on disk), the versions produced by the court reporters are downright miserable whether on paper or disk. They often have page numbering gaps. There are often several series of identical page numbers so it is necessary on appeal to use extra designations like SRT, ART, MRT, or the like instead of just RT. Formatting is poor. There is just no excuse for this!

I have seen attorneys fumble and complain over electronic transcripts provided to them by court reporters and accordingly decide not to use them. Court reporters get paid far less for extra copies if you get an electronic transcript so they steer you to paper. And the legal barriers to getting an electronic transcript, as well as bureaucratic barriers created by others who don’t like electronic transcripts, make the process so miserable people just give up. 

The electronic transcripts court reporters produce are difficult to display. Oh yes, that can be corrected somewhat but you have to know how and most lawyers and judges don’t know how. And even then the final result is far poorer than it should be. And mending the poor electronic product they give you wastes your time. My impression is that this situation has been created purposely so that potential end users will find such electronic transcripts so difficult to use they will shy away from them. This situation need not be!

With proper use of available modern technology, electronic transcripts are far easier to read on a monitor than from paper pages in a book. I openly challenge anyone who contends to the contrary to meet me in a demonstration.

No matter how many courtrooms or judges a case goes through, there is absolutely no excuse for all pages in the oral proceedings transcript not to be sequentially numbered. We need only one oral proceedings transcript designation in a modern electronic environment and that is OPT (Oral Proceedings Transcript).

With a modern electronic transcript, copying and pasting portions of oral testimony into an appellate brief or a superior court motion pleading is simple. And when combined with modern templates for the pleadings and briefs, formatting the copied material is also easy to do. That is very important because many lawyers and judges do not have highly specialized training on how to overcome the problems caused by poorly formatted electronic transcripts and even if they did have such training, the end result would still be inferior albeit usable.

Extra copies of an electronic trial record can be produced for virtually nothing. You can put both the clerk’s transcript (CT) and the OPT on a single disk and mail it or carry it. 

In short, it is high time to dump the relics of the past and start taking advantage of what modern technology can offer.
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091 – Let’s Modernize Our Courtrooms! – Part 1
In the next half dozen columns or so, except for the regular annual wrap-up in December, and perhaps a side comment or two on some new technology development, we will venture into a fictional legal world that works as our system could and really should work in this wonderful age of computers and the Internet. We will explore the workings of a modern electronic courtroom and court system. We will look at modern tools for law offices. We will explore possibilities for both civil and criminal cases. 

We will look at what modern tools can be employed by everyone from lawyers to probation officers. From time to time I will mention available products and give you contact information so you can explore these items further yourselves.

At the outset I want to emphasize that nothing that will be discussed is pie in the sky. Every solution and every piece of hardware and software exists now although a few items will be items that are in the final stages of development and deployment. Thankfully, some of these solutions are being deployed to some extent now. Some of these solutions would require some changes in code provisions and rules of court but none present any technological barriers, just people barriers.

Although many of these solutions are not being utilized, that is IMHO due to hesitance to adopt modern technological solutions coupled with special interest lobbying, and perhaps a dose of outright irrational dislike of certain players or certain approaches in the world of technology. It is a shame that we have not adopted modern solutions but I guess that’s life. But life can change.

In this modern setting which openly accepts computers and the Internet as useful tools, there is little paper, no courtroom reporters with antiquated shorthand reporting, greatly lessened reliance on paper, and a dazzling array of useful and efficient electronic gadgets. Costs are reduced dramatically and many tasks are speeded up dramatically. 

We are going to follow some civil, family law, bankruptcy and criminal cases through technology-enhanced processes that are both possible and feasible. The primary setting will be a superior court courtroom in the County of Chaos, State of Confusion.

We start out with a civil personal injury case in which Fanny Fallsalot slipped and fell in a shopping mall. Well versed in how to handle such a matter, Ms. Fallsalot, who is now claiming she can’t walk, immediately contacts her favorite personal injury firm, Dewey, Cheatham & Howe, which assigns the venerable Vernon Vulcher to the case. 

Mr. Vulcher immediately has Wes E. Gator, his private investigator, digitally photograph the scene of the slip and fall. Mr. Gator also records an oral statement from the lady who runs a nearby shop in the mall and an oral statement from Ms. Fallsalot’s husband describing his wife’s present condition. He also takes a nice digital video of Ms. Fallsalot in a brace and sitting in a wheelchair. The photographs, video and statements are saved as electronic files on the law firm’s server.

Ms. Fallsalot sees her doctor who transmits the record of the examination and the billing to the law firm via the Internet. The records are prepared in a Microsoft Word file and the billing in an Excel spreadsheet. 

The insurance company for the shopping mall is contacted by Fallsalot’s counsel and they exchange data electronically via the Internet, greatly speeding up the process. Medical reports and other possibly sensitive documents are sent in files that have been compressed with Zip compression and a password.

An offer is transmitted via the Internet by the insurance company’s counsel, Ms. Penny Pincher of the law firm Tite & Wadd, and is rejected by counsel Vulcher, also via the Internet. Mr. Vulcher counters electronically with a higher demand which is rejected, setting the stage for the next part of the process. The process has gone much faster than in the olden days of paper, stamps, phone calls, and snail mail.

Negotiations not having been fruitful, it is now time to prepare a lawsuit. After some quick business research on the Internet on Lexis.com, Vulcher obtains the correct name of the company running the store so he knows exactly who to sue. (Call Lexis at 1-800-344-3730 ext. 4164 to get more information on this subject.) The complaint is prepared in a Microsoft Word file. The signature of the injured plaintiff is injected into the file (into the verification) by means of an electronic signature pad attached to the computer. Counsel also signs the complaint in the same manner.

The complaint is filed with the superior court electronically. I don’t mean by ancient means like fax I mean the complaint file in Microsoft Word on a computer is sent to the court as an attachment to an e-mail. (Alternatively it could have been handed to the clerk at the courthouse on a computer disk.) The court clerk assigns a docket number to the complaint for personal injuries and informs plaintiff’s counsel via the Internet of that information, providing an effective electronic filing receipt showing the docket number, filing fee receipt, and date filed. Last second dashes across town to file complaints are a thing of the past. The clerk places the digital complaint file in a computer folder assigned to the case.

Filing fees are paid electronically by credit card, parties paying an extra $2 for the privilege and saving a much more expensive and time-consuming trip to the courthouse. 

The insurance company’s counsel having previously filed with the courts a consent to receive process and pleadings electronically, and having agreed to defend any lawsuit brought against the insured, a copy of the Word file is sent to Ms. Penny Pincher. A copy is still served on the insured by the old paper means at their store.

Ms. Penny Pincher prepares and files an answer, serving it electronically. She pays the clerk via a credit card across the Internet.

We are now ready to begin the discovery process which we will explore in the next column. 
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092 – What We Saw In 2004
The “Let’s Modernize Our Courtrooms” series will pick up again next month with electronic discovery but now it’s time for the annual wrap-up of technology milestones for the year. I wish I could say it was a good year in legal technology but I’m afraid this was mostly one controlled by the dark side of the force. The possibilities for achieving efficiency and accuracy through the use of modern technology are out there and all around use but we refuse to use them. We need Luke Skywalker now. 

The biggest story of the year in legal technology was one that happened quietly behind the scenes with no fanfare and no input from the taxpayers who will have to foot the huge bill or from those of us who would like to see modern technology in our courtrooms. The court reporter’s lobby, in the face of a huge budget deficit, still managed to lobby into existence a very costly provision of law – the Court Reporter Protection Act, being enacted by §62 of Senate Bill 1102 – that shields their ancient, costly and inefficient ways from the forces of competition. Modern cost-saving technology has now been legally barred from the major portions of courtroom work that could benefit from it the most – major civil and major criminal trials.

Progress was made in many other states where modern electronics replaced the old ways but not in California where political corruption is rife, politicians are not educated about technology, and there is an attitude of the taxpayers be damned. Litigants and lawyers in many other states and in many federal courts can now have transcripts faster, less expensively, in more convenient portable form, and with far fewer errors. This outright suppression of courtroom technology in California will only stop if you, my readers, say enough is enough and rise up in unison to tell the Legislature it’s time for them to do their job.

While business has embraced modern computer technology to the point where it is so accepted and so commonplace that those not utilizing it are considered “out of it,” many lawyers and judges still fight it tooth and nail. Many lawyers working in the same field of appellate law that I work in refuse to even consider the idea of using electronic transcripts of trials in modern Microsoft Word format, complete with electronic indices and other neat features. They actively fight it. Appellate courts demand paper briefs and absolutely insist that we all waste money and time. Lawyers who want to conveniently carry huge amounts of material (such as trial transcripts) with them in electronic form on their portable computers can’t do so because the legal system will not enable this modern process. 

Max Planck, a famous and brilliant scientist from the last century (remember Planck’s Constant from physics?), had a cynical but quite correct view of the problem of mankind accepting new scientific knowledge: 
“A new scientific truth does not triumph by convincing its opponents and making them see the light, but rather because its opponents die, and a new generation grows up that is familiar with it.” 

Perhaps those of us who want change will just have to wait for crooked politicians, technophobic lawyers and judges, and proponents of the old ways to die off, retire, or otherwise be replaced by those who have grown up with computers and understand the power and practicality of computers and who are not tied to vested interests of the past.
On another note, the CAN-SPAM act has not worked, just as I predicted. Spam actually grew by its largest monthly percentages shortly after this nonsense legislation was passed. Laws alone are useless. The answer to controlling spam in the long run is to first electronically identify spammers and electronically and automatically stop them from connecting to the Internet. There is no freedom of speech or other similar issue here. Spam is garbage with no redeeming social importance. We can and must stop it. We need to do this in the interest of our national economy. The Internet is no longer a toy but a business necessity and must be treated and protected as such. 

At the same time as we electronically frustrate spammers, we must identify those continuing to spam, locate them physically, and take away their computers and all their resources. In extreme cases we must put them in prison as a last resort. We need to take the same approach toward those who intentionally spread viruses, worms, and Trojan horses on the Internet. Poisoning the Internet has become nearly as serious as poisoning our water supply.

We must approach the situation from the electronic and economic pathways first because the problem is way too large to just tackle it legally. Legal enforcement should come only after 99+% of the spamming and spreading of malicious code has been stopped by electronic and economic means. The remaining 1% diehard spammers will justly deserve cold, hard prison cells and being stripped of all their assets.

On the bright side, there has been progress in the wireless connectivity world. I am hopeful that large carriers of voice traffic will continue to explore ways to provide wireless transmission of large amounts of data so that we may truly be able to take our computers with us and connect wirelessly to the Internet throughout widespread geographical areas, paying for the privilege on a monthly basis. I look forward to the experimental or test phase of WiMax and its 31 mile range in late 2005 or early 2006.

The governor has decided to utilize Tom Campbell, Dean of the Haas School of Business at the University of California, Berkeley, as the new Director of the California Department of Finance. That was a good business school when I went there years ago and perhaps this signals an era when business considerations will prevail over special interests and corrupt politics and this will filter down to our legal system which so desperately needs to be run more like a business.

One can always hope that in 2005, taxpayers, court administrators and litigants will be able to recapture control of California courtroom records from court reporters and spam will be brought under control. I guess time will tell.
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093 – Let’s Modernize Our Courtrooms! – Part 2

In November we started to look at how a modern, technologically enhanced legal system would handle the personal injury case of a lady, Fanny Fallsalot, who slipped and fell in a shopping mall, The Megamall. The Fallsalot v. Megamall lawsuit was filed after some preliminary electronic exchange of data and the electronic exchange of offers and counteroffers which did not lead to a settlement of the matter without lawsuit. We now turn to discovery.

In a modern system, instead of the parties playing expensive and time-consuming discovery games with each other, the court, by court rules, takes over some parts of the process, particularly the initial portions. Certain actions are prescribed and automatic or virtually automatic. 

Each party is routinely directed (by e-mail directive from the court clerk in accordance with standing orders) to forthwith produce all witness statements, photographs, recordings, medical reports, and other applicable items, depending on the type of legal action involved. Virtually all items encountered in lawsuits are covered by the modernized court rules on automatic discovery. 

Each party serves the material electronically on the opposing party or parties, simultaneously serving an electronic copy on the court. The court system retains the material on its servers. The files and any necessary clerks’ notations show when the electronic files were received. Paper items that need to be copied are scanned, producing digital image files for electronic transmission and subsequent storage on computers.

The concurrent service on the court approach provides the court with the materials for instant access. This is quite valuable when the court needs to review what was provided in order to rule on some motion regarding discovery. This can also save time during trial. Little time is wasted pawing through mounds of paper documents and all parties can be looking at the same item simultaneously. Documents can be quoted in other documents by electronic copying and pasting, saving time.

Very little paper, photocopying, or mail is used in this system. The expense of electronic copying and transmission is a minute fraction of what it used to cost under the old paper system and the speed of transmission is raised considerably. To the extent that law firms provide materials in paper form instead of electronic form, they bear the entire cost of doing so. They must also pay the court system a storage fee when providing paper copies to the court since the old “warehousing of paper” approach in our court clerks’ offices has been replaced by electronic storage which takes up perhaps 1/10,000th of 1 percent of the space formerly required. 

Storage space costs money and looking for things in physical warehouses wastes time. Filing and refiling of physical items wastes personnel time. Time is money in the form of personnel costs.

In pro per litigants are required to pay an amount which realistically approximates the extra storage cost when they use paper; law firms are required to pay several times that amount when they use paper in order to not only produce compliance with efficiency standards for the court system but to subsidize the court system so more judges and other court personnel can be hired to better handle the litigation produced by our modern litigious society.
To avoid paper handling and storage charges, law firms make digital images for discovery showing evidence objects such as broken tools, guns, etc. Digital images are also created to transmit copies of items that show signatures or other handwritten graphics, such as wills, contracts, handwritten notes, non-electronic drawings, and letters where there is any issue over whether the letter was signed or who signed it. 

Under set standards, discovery which involves large numbers of documents must be provided in an organized manner. Filenames must make sense and indicate things such as letter dates. Files must be in chronological or other logical serial order. Lawyers are required to complete MCLE courses (which can be done on-line), learning such things as properly designating the date of a letter created January 5, 2005, in a filename which uses the following syntax:  “Letter 20050105 rest of filename,” so letters will be computer sorted chronologically. 

Similar standards are applied to other documents which are in series and have a chronological or other ordered sequence. Discovery routinely becomes quick, inexpensive, and highly organized and thus quickly searchable. Intentional provision of disorganized electronic discovery may be punished by a court with monetary sanctions and orders to redo the discovery. Recalcitrant lawyers may be referred to the State Bar for mandatory computer education. Sound too harsh? Listen to what electronically educated consumers think of our expensive, inefficient, antiquated legal system and then tell me that again.

In this new legal world targeted at just getting things done, done quickly, done efficiently, and done accurately, the cost of running the system is way down and game-playing by big law firms papering each other to run up costs is reined in considerably. 

Next month we will look at handling depositions and certain court appearances by modern electronic means that avoid much of the inconvenience and wasting of time our current system causes.

As we go through the legal system and look at what could be done to enhance it, try to remember that this system should function to dispense justice and to do it fairly and efficiently at the same time with minimal inconvenience to litigants. It is high time to look at the legal system as serving the people and not just functioning as a playfield for lawyers’ legal games.
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094 – Let’s Modernize Our Courtrooms! – Part 3

We have been following, through a possible modern court system, the hypothetical case of Fanny Fallsalot, who slipped and fell in a shopping mall, The Megamall. The lawsuit has been filed and routine electronic exchange of documents ordered by the clerk of the court per standing order. The exchange was accomplished via CD-ROM and e-mail. Now it is time for the defendant to take the deposition of the plaintiff. 

In our modern system, deposition notices are served electronically and thus instantly. Problems with dates are ironed out via quick e-mail exchanges so that dates can be confirmed very quickly. No paper, mail, or stamps are involved. Electronic copies of deposition notices are sent to the court clerk, who files such e-mail notices and the parties’ accord as to date and time in a sub-folder of the case folder. This gives the court a running record of what is happening. 

Note that the information in the clerk’s file is quickly available around the courthouse network to authorized personnel which beats the heck out of having to ask the clerk’s office to retrieve a physical file contained in a manila folder and send it up to a courtroom via a messenger. The emphasis is on efficiency and that is certainly important if the state’s budget is in a crunch. Judges will adore a modern electronic system. It can retrieve data almost as fast as they can think.

The deposition of Ms. Fallsalot is set in a standard physical setting but the room has a Wi-Fi hot spot. The Wi-Fi network is open to all participants without the need for additional users to have a password. Users simply sign into their own Web-based e-mail accounts to retrieve any messages or to confer with someone back at the office via e-mail. Everyone has their laptop computer in front of them. It is easy to take notes quickly. Each portable computer has Wi-Fi capability.

The deposition is recorded with a modern digital camera that records the video on a solid state circuit board instead of the Mini-DV digital videotapes that have been standard until recently. The newer approach can hold far more information on a single card. The resulting deposition file is a standard computer file that is playable on any modern Windows PC. 

No court reporter is necessary, thus removing the vast majority of the sometimes crippling costs we endured under former approaches to taking depositions. At the close of the deposition, each participating party immediately gets a copy of the digital file which can be copied to a DVD in minutes or less. Each player brings a blank DVD. Other than the cost of a blank DVD, the copies are free. Justice is no longer just for the wealthy.

As deposition testimony brings up various facts, the lawyers or their assistants can research things on the Internet while the deponent is testifying. This could save a lot of time in certain cases. Note that the lawyers can bring with them, on their computers, the equivalent of thousands of tons of books and other written materials. While this may not be of much use in some cases, it could provide quick reference to vast stores of materials in certain complex document-intense cases. This capability would save immense amounts of time in such situations. Such quick access to reference materials was virtually impossible in the pre-computer age.

When facts come up that suggest a legal theory based on those facts, the lawyer or an assistant can research it on the spot. Lexis.com can be accessed instantly. Note that with the huge expansion in databases available through Lexis.com, it is possible to bring up reference materials such as pictures and diagrams of body parts in personal injury cases. Deponents could even point to things in the pictures, all recorded by the digital video camera. 

Lawyers or their assistants may be able to quickly run down addresses and names of businesses and locate or identify people referred to in depositions. The EZFIND Combined Person Locator Nationwide database available through Lexis.com can be very useful in this respect.

Maps can be retrieved quickly through MapQuest or MSN Maps & Directions so that deponents can accurately describe where they were and which way they were going if that is an issue. Many people are not good with recalling directions such as East and North but can point to locations on a map. With the ability of these mapping Web sites to zoom in and out, it is possible to place a pretty good picture of an intersection or area on a screen, greatly facilitating accurate descriptions of locations and movements. The digital camera can accurately record people pointing to locations and directions of movement on an enlarged digital map. 

After a deposition is completed, the audio can be transcribed, if necessary, into a simple Word file which can be quoted from easily in pleadings by copying and pasting. This transcript will be far less expensive than a copy has been historically under the ancient reporter-based system. Extra copies are free because they can be duplicated instantly on a computer. A transcript can be sent to someone half way around the world for their comments. The video file is routinely filed with the court.

Note that even a digital video file could, at least theoretically, be transmitted over the Internet to a staff person at a company branch office in England so they could comment very soon on what the deponent has said. The size of the video files would, however, require a fair amount of transmission time even over a DSL or T-1 line. Imagine doing this over the lunch hour in the middle of a deposition and coming up with some real interesting questions for the deponent after lunch. Hmmm.

In such a system, it would be easy to play back deposition questions and answers during a trial just in case some witness seems to have only selective recall of what they said at their deposition. And you get the facial expressions, and pauses, and the conferences with coaches, etc.

Next month we will look at modern ways to handle settlement conferences far more efficiently than is typically done now.
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095 – And Now For The Rest Of The Story!
I’m going to take a break from my series on modernizing our courtrooms to comment on a recent development.

Did you see the story on the front page of the Sacramento Daily Recorder on February 22, 2005, entitled “Electronic Reporting Could Save Courts $36 Million Annually”
and think this development was a good thing? Did you read it carefully? Did you catch the huge understory to all this? 

Part of what has happened is good – the changing of ownership of court records to the courts and taking it away from court reporters who have no business owning court records. But ….

If you read my September & October 2004 columns and my earlier May & June 2003 columns (all available at http://briefcase.yahoo.com/mrappeal), and it all sank in, you may have caught the huge gap in the “electronic reporting expansion” program. My wife caught it pretty quickly after I showed her the article and asked her if she could tell me what was missing.

In a nutshell, the “expansion” of electronic reporting is only into areas that don’t really matter to the court reporters. That’s why the great majority of them approved of it. The court reporters have craftily fed the crumbs to the taxpayers and courts while the 800 pound loaf of public bread (reporting the felony jury trials) is still quite nicely preserved, allowing the court reporters to continue to gorge themselves at the public trough at an annual – and totally unnecessary in this modern electronic age – cost to the California taxpayers of at least $100 Million.

It would be far less expensive to use modern techniques and have transcribers (which could include former court reporters) prepare electronic transcripts for all types of cases. And the clerks’ transcripts should be electronic too. I already designed the required techniques and the specialty transcription software (to make it easy to copy from an oral proceedings transcript into a brief or pleading, or find things, or display a transcript on a computer monitor) and offered it all to the governor and to several legislators (including Leslie, Parra, Dunn, Ackerman, and Ducheny) on a silver platter along with an offer of expert technical help to get people up to speed if they would just use it. But in Sacramento, lobbying regularly trumps merit.

My fellow writer, Ms. Domino, was not told by the people she interviewed about the real story which is that much of this so-called change in the laws was already enacted in to law as urgency legislation on August 16, 2004, having been snuck into the middle of a long appropriations bill (SB 1102) as Sections 62 & 63, complete with protective provisions, by the court reporters’ lobbyist. And please, dear readers, don’t blame Ms. Domino. She just didn’t know and the real story was concealed from her.

Note that the, 
“shall not expend funds for electronic recording technology or equipment to make an unofficial record of an action or proceeding or to use that technology or equipment to make the official record of an action or proceeding in circumstances not authorized by this section” 
language was safely passed into law before the court reporters dealt further with Justice Ardaiz and the rest of the task force. The pork-barrel protective measures were fixed into law in advance so why worry? I know that at least one member of that task force was not aware of that sneak legislation for at least a while after it was passed because I asked him about it in the Fall of 2004 and he was totally unaware the task force had been back-doored.
That newspaper reporters like Ms. Domino and others are not informed of the whole story when they interview certain people is really not surprising since that has been the way all of the legislation and lobbying on this subject has gone in recent years. The Court Reporter Protection Act was quietly snuck into law, being a few paragraphs in the middle of a huge 99 page appropriations bill that few people bothered to read in its entirety. 

I was tipped off by one of my sources that the legislation had been snuck into this appropriations bill with no fanfare. Nothing had ever appeared in the newspapers about it in advance, although I had heard, even from court reporter publications, about the agenda to get something like it passed into law. 

The Court Reporter Protection Act bars expenditures of court funds on electronic reporting unless the electronic reporting conforms to the rules set forth in the act and the only electronic reporting authorized is that which doesn’t really matter to the court reporters. This is not a step forward it is a step backward. This is outrageous when the state budget is on the ropes.

Let me further comment on a couple more items discussed in Ms. Domino’s article. There was mention of uploading transcripts from these piddly little cases into a central repository accessible via the Web. That may not be such a good idea. The task force people certainly don’t have the expertise required to sanitize things and certain information releases might cause huge privacy problems. 

The concern expressed by some judges, and mentioned by Ms. Domino, about sealed documents is well-founded. The degree of encryption required for records distributed on CD-ROMs in the mail is far less than what would be prudent for the Internet. Hackers would break encryption codes for items posted on the Web just for the challenge of it. Then in-camera hearing transcripts would be posted all over the Internet within minutes. I would stick with CD-ROMs sent out in the mail and further I would send the confidential portions (encrypted) only to those, such as appellate attorneys and appellate courts, who have a need to know.

As for the comment that “some attorneys, especially appellate lawyers, complained vision problems might make it hard for them to view transcripts on computer monitors” that is a non-existent problem simply born of massive ignorance by many lawyers about how to properly format and display transcripts. I have designed display techniques and formatting standards that make it much easier to view a transcript on a computer monitor than from a paper transcript. Properly prepared electronic transcripts can be viewed from several feet away with ease, being much more easily readable than a paper version set down right next to the monitor.
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096 – Let’s Modernize Our Courtrooms! – Part 4
We have been following, through a possible modern court system, the hypothetical case of Fanny Fallsalot, who slipped and fell in a shopping mall, The Megamall. We followed the electronic filing by e-mail or on disk, initial electronic exchange of information over the Internet, and the taking of a deposition with a digital video camera and no court reporter in a Wi-Fi enabled environment, thus greatly reducing costs.

Now we turn to handling a civil case settlement conference more efficiently using modern electronics. Although I no longer handle civil litigation, I recall quite well some of the inefficiencies and annoyances of settlement conferences. The biggest annoyance was wasted time. Sitting around waiting for the judge to get to your case isn’t very productive. And being last on the calendar is a pain. But that problem can be negated by modern technology coupled with a willingness to use it. The lawyers can stay in their offices with their clients and the judge or his clerk handles the connections as the judge goes down the list of cases in order.

As a matter of fact, in many cases, the client could also be located remotely (such as a business person being at their business or a wage-earning employee being at work until called to join) and then joined in via instant messaging and/or a cellphone conference, if that is what you and your client prefer. Taking people away from their work is one of the real inconveniences in our court process and since modern technology will now allow us to largely defeat this problem, why not take advantage of the technology? We should start looking at the judicial system more as being a service to society. Currently we do a poor job relative to what could be done.

Documents (including photographs) can easily be exchanged during an electronic settlement conference. That may be desirable in many cases involving lots of numbers and facts or things best described by a photograph or chart. It is no longer necessary to make photocopies of documents and hand them around in person at a conference. Summary proposals and counterproposals can be transmitted almost instantly. The judge can see them on his computer screen quickly and can even save them to a case folder if desirable. A memorandum of agreement can easily be created on a computer and transmitted to all involved instantly. 

What I am describing is actually better than being there in person because you don’t have to waste the time formerly spent on traveling to and from the courthouse while having all the resources of your office right at hand. And you can be at your office working right up until the judge or his/her clerk says they’re ready to go on your case. And you can literally have quick access to a ton of documents. And note carefully that this approach would work for a lawyer in California attending a settlement conference in New York for a client located in Georgia.

It is possible now to stream video over the Internet. A standard DSL connection has enough speed to do this. And instant messaging has become fairly common with applications like Yahoo! Messenger or AOL IM. Some people may like instant messaging approaches to using text and video while others might like to just use a regular telephone conference call and then add the instant messaging feature to send files, facts, and figures. Standard e-mail also works with documents attached to the e-mails as appropriate. Whatever floats your boat. I leave it to the innovative spirit in all of us to use these tools effectively.

Recipients of text messages in instant messaging systems can be restricted so there can be private conversations and private passing of notes containing settlement figures with the judge, often a necessity at settlement conferences. 

Lawyers can be on speakerphones at their offices so their hands are free to handle documents, type on a computer keyboard, etc. A conference call is easy to set up these days with many standard desk phones and even some cell phones. I can do it easily from my Radio Shack system, at least for a 3-way call. Just call each party separately, put one on hold before calling the other, then join them with the conference button. Multi-party conferences can be handled through more complex phone systems or by calling the operator.

It is possible to exchange things like photographs over the Internet. JPEG compressed files transmit fairly quickly. Large files can be sent in advance by e-mail so they can be quickly viewed on screen by all parties. The current state of technology really has solved all the technical barriers that might have existed a few years ago. 

So are you ready for this? Does this sound like it might make sense? Make more sense than fighting traffic, parking, waiting, and lugging piles of paper around? Maybe certain large firms that like to bill by the hour and gouge clients huge amounts of money for travel time won’t like this approach, but IMHO, the costs of justice should be brought down so justice isn’t just for the wealthy. And the judicial system shouldn’t be something that serves as a vehicle for lawyers soaking clients for unnecessary costs. How about fewer lawyers working more efficiently and doing a better job?

Next month we will start to look at how a civil trial could be handled more efficiently using modern electronics. This discussion will span several columns and we will look at many aspects of the civil trial process. If you have any questions or suggestions about whether or not something could be done in a particular way in a modern electronic trial, please feel free to e-mail me your questions and suggestions and I will try to cover the topic as best I can. Later we will look at the parallel situation for a criminal trial.
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097 – Let’s Modernize Our Courtrooms! – Part 5

We have been following, through a possible modern court system, the hypothetical case of Fanny Fallsalot, who slipped and fell in a shopping mall, The Megamall. We followed the electronic filing of the case by e-mail or on disk, initial electronic exchange of information over the Internet, the taking of a deposition with a digital video camera and no court reporter in a Wi-Fi enabled environment, and the remote electronic handling of a civil case settlement conference. Now it’s time to start the trial so let’s head to our modern courtroom.

Courtrooms have evolved somewhat over the years but IMHO we are way behind. I know it is difficult to get people to move on this but the investment in a total revamp would pay huge dividends and we should start experimenting. Jury boxes can be placed so that the jurors are looking toward the witness and judge but do not see the audience. 

Placing jurors facing the “stage” and not seeing the audience makes sense for a number of reasons. In some criminal cases, there have been problems with people in the audience. Jurors should not be distracted or influenced by the audience. And modern electronics should play a major part in courtroom presentations. Having to put screens and paper easels at the side of the jury box and forcing jurors to crane their necks to see makes no sense. 

Have jurors face the front with the audience behind them, separated from the audience by a glass barrier. Have a sound/security barrier between the audience and the business portion of the courtroom. Use an HDTV monitor with sound to transmit the proceedings to the audience as well as allowing them to see through the glass barrier. This would allow additional portions of large audiences to be seated in a separate room for viewing of high profile trials like the Jackson trial.

Place a large high-definition Plasma screen in front of the jury but off somewhat toward the opposite side of the courtroom from the judge, witness and clerk. The judge can be in front but somewhat off to the side between the clerk who is at the side and the witness stand that is in the front. Make electronic connections between counsel tables, the clerk’s desk, the judge’s bench, and the display system so that charts, diagrams, pictures, Powerpoint presentations, videos, etc. can easily be displayed on the screen. Provide laser pointers to witnesses who need to point out things on the screen.

Bear in mind that with a repeated system, the clerk, judge, counsel etc. can see what is being displayed by looking at their own monitor so it isn’t really necessary that they be able to see the large monitor in front of the jury.

This approach would be far better than passing photos, etc. around jury boxes and having poor jurors crane their necks to view presentations on a poorly placed paperboard with the judge having to remind counsel to get out of the way so the jurors can see. In a modern setup it would be possible to do many things more efficiently and more effectively. For example, when jury instructions are read, they can be displayed on the screen simultaneously. Combining visual and auditory presentations is known to be more effective at conveying information accurately so why not use that approach? 

I would suggest that the instructions be created as regular word processing files for easy modification by court and counsel and then simply displayed on the screen by the clerk at the appropriate time. They would be part of the electronic trial record and already in place in the record before being displayed to the jury.

Digital cameras are everywhere now. Why not take advantage of them in our courtrooms? Make a digital photo record of exhibits such as guns, documents, and pictures of accident scenes even if the scenes were originally photographed with an ancient “film” camera. Placing digital photographs into an electronic trial record is simple, cheap, and effective. The expensive and time-consuming process of augmentation of records for appellate purposes can be a thing of the past.

Digital files showing everything from photographs to charts could be displayed on the large screen placed squarely in front of the jurors who no longer have to get neck strain. This also has the advantage of allowing all jurors to see the same thing simultaneously, speeding up the process. And it allows for smooth presentations by counsel instead of presentations where jurors hear the witness refer to “this photo” followed by seeing it ten minutes later. 

Movies of locations like accident scenes or crime scenes are often far more effective at conveying the relative physical locations of things than showing a series of still photos. Digital movies can be created and then easily placed into an electronic trial record. They can be displayed on the courtroom screen during trial so that jurors can get a much better understanding of the facts of the matter at hand.

Note that in our modern setup, counsel need not leave the counsel table in order to display a photo or chart to the jury. And that means a whole series of photos could be quickly and efficiently displayed and the display could follow right along with the testimony. The courtroom can simply be wired so that each station (judge, clerk, counsel, even witness) can be given feed access to the display through a PC embedded in the furniture at each location or through their own laptop PC they bring with them to court. The clerk controls the feed. It’s just a simple electronic switching process connecting the screen to one line feed or another plus repetition on monitors at each location.

Jury deliberation rooms could have PC’s to display copies of all the electronic files making review of the evidence much more efficient than having to call for the bailiff to bring in the evidence.

The careful reader will note that I have not yet addressed the matter of recording what is said in the courtroom as that is a huge subject unto itself. We will look at that next month, followed by discussions of legal research and document preparation on the fly during courtroom proceedings using wireless access to Lexis.com.
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098 – Let’s Modernize Our Courtrooms! – Part 6

We have been following, through a possible modern court system, the hypothetical case of Fanny Fallsalot, who slipped and fell in a shopping mall, The Megamall. We followed the electronic filing of the case by e-mail or on disk, initial electronic exchange of information over the Internet, the taking of a deposition with a digital video camera and no court reporter in a Wi-Fi enabled environment, the remote electronic handling of a civil case settlement conference, and finally took a look at what a modern courtroom might look like, enhanced with various modern electronic features.

Last month we took a brief look at some of the possible components of a modern electronic trial record such as Powerpoint slides, scene videos, and ordinary word processing files containing jury instructions, all of which can be displayed to the jury on a large, high-definition monitor. We will go back later to more discussion about similar items which comprise what has in the past been referred to generally as the clerk’s transcript or CT. 

This month, however, we will begin a more intensive look at what has been referred to in the past as the reporter’s transcript or RT. The designation arose from the practice of using shorthand reporters to take down what was said in our courtrooms. 

I remember my dad’s era in the courtroom. He became a lawyer in 1939. When I was a young boy, I saw courtrooms in action in Oakland. The shorthand reporters had fancy machines to take things down in shorthand based on phonetics. The machines were pretty new then as I recall. Office secretaries still used notepads and Gregg shorthand characters. My dad had a secretary who had been a court reporter. Nice lady. That was before Dictaphones. That was the 40’s and 50’s.

I’m sure all of us have fond memories of things from the past. Hot air balloons and old steam locomotives have a romantic, nostalgic air about them. Lionel trains with locomotives that puffed steam were cool when I was a kid. But we don’t depend on balloons or steam locomotives for serious travel now, do we? When it comes to spending our own money or wisely spending the public’s money, should we bow to romance, nostalgia, and special interest lobbying or should we act more wisely and prudently?

As time passes by, more efficient methods of doing things evolve. Whether or not government adopts these more efficient methods depends all too often, unfortunately, on factors other than efficiency and the best interests of taxpayers. The days of court reporters being the most efficient way of taking down what is said in our courtrooms have long since passed. Many cost-oriented states have simply eliminated the job of court reporter and have employed various replacement solutions based on modern technology. The federal courts have used recording solutions in many courtrooms for a number of years. California, suffering from an enormous infection of political corruption, remains mired in the past.

Modern solutions can be vastly more accurate, not being limited by the thinking speed, finger dexterity, and hearing limitations of human beings. While not perfect, modern electronic methods of taking down and transcribing oral proceedings can approach perfection and provide a record having only a small fraction of the errors commonly found in records produced by court reporters. A permanent recording can be made so that we can go back and check on the accuracy of any disputed transcriptions. The records can be contained on small disks and easily transported physically or even sent across the Internet. The cost of making and preserving these records could be a miniscule fraction of what is now spent.

If all this is so, why don’t we get on with life and just dispense with court reporters and methods created well over 50 years ago in an era when the computer was little more than a figment of some dreamer’s imagination? Particularly in regard to criminal trials. Seems to be a good question, doesn’t it?

Those of you who have regularly read this column will be well aware of the shenanigans that have been going on in California politics and that have cost the taxpayers hundreds of millions of dollars. Truly modern computerized methods of doing things have been shut out of our government processes in not only the court system, but also in everything from welfare management, to child abuse prevention, to child support money management. 

The California political system is so corrupt and the impact of this corruption so severe that things have gotten to the point where I could write better software in a day or two to start assisting various government workers do their jobs than the taxpayers have secured – after years of waiting – from lobbying companies that have milked the taxpayers for hundreds of millions of dollars. These IT (information technology) projects often produce nothing usable. Moreover, modern technology has been virtually shut out of the court system by lobbying. Whatever happened to government of the people, by the people, and for the people?

I know that a number of members of the Legislature and their staffs read this column. Are you an honest legislator or staffer? Decided it’s time to stop wasting taxpayer money? Or maybe you’d just like to embarrass some other politician who touted some IT project that cost $500 Million and produced nothing usable after 7 years? My phone number is at the end of this column. 

Isn’t it time we made government responsive to those who pay for it? And what about litigants in our court system who can’t afford justice because they don’t have deep enough pockets to afford expensive deposition transcripts? That includes a lot of people, many of whom consider themselves to be in the middle class.

Taxpayers are also paying through the nose to support an antiquated, inefficient court system. Continuing on this pathway borders on criminal, at least in my mind, in this era of modern electronic solutions.

Next month we will look at the technical and cost aspects of various electronic methods for making a record of oral proceedings. 
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099 – Let’s Modernize Our Courtrooms! – Part 7

We have been following the case of Fanny Fallsalot v. The Megamall from initial incident to the beginning of trial, assuming all the while that we are in a modern electronic judicial system. Last month we started to take a look at modern preparation of records of oral proceedings, noting the tremendous increase in accuracy as well as ease of use and greatly reduced cost. Now let’s get down to some details. 

Electronic recording can be only moderately expensive (still cheaper than current court reporter methods) or just downright cheap. It depends on whether you want the high-priced spread with all the bells and whistles or just want to get the job done and save as much money as possible. 

The basic approach either way is to use multi-channel recording technology which has been around for a while now. (I noted during a meeting of the essentially worthless Recording Of The Record Task Force that even they were using it.) By using this technique, when it comes time to prepare a transcript, it is possible to separate the channels so that even two people talking at once can still be heard and quoted accurately.

The high-priced spread uses multiple backups and even video. While I happen to think that would be nice in the long-run, in the short-run, we probably need to look at saving as much money as possible, assuming Californians don’t want to keep borrowing money forever to balance the state budget. Multi-channel recording technology is widely available and being used in a number of other states and numerous federal courts according to my sources. The percentage cost savings by using just the basics can be stunning.

Those who are presently employed as court reporters simply become transcribers in a modern electronic system and, as a result, get about twice as much work done, at least in terms of transcript output. They still would make a decent living but just perform differently. 

Clerks and judges run the recording machines (it ain’t that tough to turn ‘em on and off) or, in the case of slightly fancier approaches that make sense for large courthouses, a central monitor can handle the recording for a dozen or so courtrooms simultaneously. The transcripts could be prepared in Microsoft Word format which can then easily be read and copied from by trial lawyers, appellate lawyers, appellate judges, or even Joe Sixpack who has nothing better to do than to buy and salivate over the trial transcripts of celebrity cases. 

While the available (well, sort of) electronic transcripts of criminal trials are difficult to use (and I suspect purposely so), I already developed much better transcript techniques that are so simple and easy to use that I could train even the most technophobic of lawyers to use them in five or ten minutes. Of course, getting people to update their computers to the bare minimum standards of the modern corporate business world (available on the shelves of every Best Buy, Fry’s, Comp USA, Costco, Sam’s, etc.) so they could display a modern electronic transcript is another story.

In a modern electronic transcript, formatting of contents is tailored to how a computer reads text. Computers read strings from left to right. Understanding that is important. For example, a current date would appear in the following form:  20050627. That translates out as June 27, 2005. Searching a 6,000 page transcript for the testimony of that date is easy as long as the transcript has been prepared properly with the date inserted in the proper format. 

Hyperlinking text is a standard operation used in Microsoft Word in order to create a Table of Contents. I use it on every brief I write. And that technology can also be used to locate trial dates and testimony of specific witnesses in electronic transcripts. It’s too bad the courts won’t accept electronic briefs employing such modern approaches and that our Legislature won’t require the use of such cost-saving technology but our legislators would rather take campaign contributions in the tens of thousands of dollars from special interests with huge vested interests in maintaining the status quo than accept cost-saving help that isn’t accompanied by a check or a promise of votes.

If Thomas Jefferson were alive today, and living in California, I suspect he would organize a band of citizens who would descend on Sacramento and toss all the corrupt and useless lawmakers out on the street. On their duffs! But he isn’t. Oh well.

A modern electronic transcript of oral proceedings at trial should be in such a format that the least computer-literate lawyer could be quickly taught how to display it in such a way that it can be read from several feet away. 

I just displayed a sample transcript on my monitor and read it easily. My 19” flat-screen extended desktop display monitor is approximately 34” from my eyes. I’m 62 and wear trifocals. Don’t even try to tell me such transcripts aren’t easily readable. 

And if you really think I’m trying to pull your leg, challenge me to demonstrate a side-by-side display of a properly prepared electronic transcript and a paper transcript. The properly prepared electronic transcript is far more readable not to mention being searchable by quick electronic means.

Copying and distributing modern electronic transcripts is another way they have it all over the paper variety. Copying cost is nil. Transmission across the Internet is virtually cost-free. Distribution on a CD or DVD costs less than a good cup of coffee at Starbucks. I was just communicating via e-mail the other day with a newspaper reporter from South Africa and could have sent her a complete copy of the Michael Jackson trial transcript in less than a minute if I had an electronic copy.
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100 – Let’s Modernize Our Courtrooms! – Part 8

We have been following the case of Fanny Fallsalot v. The Megamall from initial incident to trial in a modern electronic courtroom. Last month we looked at recording the oral proceedings. Now let’s look at an important component of the clerk’s transcript – jury instructions. 

Personally, I handle all criminal appeals so I see CALJIC instructions in trial records. Civil attorneys will use the new CACI instructions. For the civil trial we are following in our story, the instructions are available on Lexis.com. Go to Get A Document, type in the appropriate instruction name (such as “caci 100”), press Enter. This brings up the Preliminary Admonitions instruction for a civil case, revised February 2005.

If you need to take a general look at available instructions, go to the general Search page, click on California under States Legal – U.S., select the collection you want such as CACI, click on the title, then click on the Browse TOC link next to the red Search button. 

It’s a simple matter to highlight and copy any instruction, then paste it into a document such as a blank file created to hold the instruction or into a pleading or brief where you are discussing the instruction. Retyping instructions is a foolish waste of time in this electronic era.

Instructions in electronic form can be handled much more easily than those found in bound books in the old paper days. If bracketed material needs to be included or deleted, that is easily taken care of by the court or by a proponent of an instruction on a computer screen. Customized wording can also be added quickly. The instruction can be saved in modified form in an instructions folder set up under the folder for the case.

Note that quite often, the judge and lawyers can finalize electronic instructions, including even customized instructions, right on the spot without counsel having to run back to their offices to create customized instructions and/or to do legal research to justify special instructions or certain standard modifications to form instructions. Electronic instructions could save quite a bit of time. And money! Having been through this in the olden days in the Alameda County courthouse with paper, I am quite confident that once lawyers and judges get used to the electronic approach, they will really come to appreciate its advantages.

Lawyers could save each instruction on their computers in a separate file and/or put them all together in one file. Individual instructions could then be passed around in cyberspace at an instructions conference and corrections made simultaneously by court and counsel or by sending a modified instruction across a Wi-Fi (and later WiMAX) connection right there in court. This could also be done via a CD-ROM or DVD disk. The point is the paper handling and related cost and time expenditure are gone. 

When the court has all the final instructions assembled, they are pasted quickly into the electronic clerk’s transcript (ECT). The ECT file simply grows as the case progresses, acquiring everything from pleadings to daily minutes to jury instructions to the judgment. 

When it is time to read the instructions to the jury, the judge connects his computer to the large plasma display facing the jury. This enables the jury to see what the judge is reading. It is a well known phenomenon that people have better retention if they simultaneously see and hear text rather than just having the text read to them. The judge scrolls down through the composite instructions as he reads them off his computer screen. The jury sees exactly the same thing. Counsel also have the exact same thing right in front of them on their own computers and can quickly catch any problems.

For marking rejected and withdrawn instructions, a standardized Word Autotext table is used. All instructions are submitted in electronic form in Microsoft Word format. Then, when an instruction is to be modified but given, the original requested form can be kept easily on the court clerk’s computer complete with the Autotext table indicating what was done with it such as the instruction was rejected in toto or it was modified, then given. “x” marks can also indicate who requested something that was withdrawn or modified.

If the given instructions are preceded by their title or at least their number in computer-friendly format (hint, hint), they will be easy to locate electronically even if there are dozens of instructions given. If a simple, standardized table is constructed for all available instructions, and is placed in the ECT, the clerk can check off who submitted or requested each instruction, thus keeping all the collateral text concerning instructions out of view of the jurors. 

When jurors retire to deliberate, they can have at their disposal electronic copies of the jury instructions as well as electronic copies of the verdicts and exhibits photos, even audio recordings and related transcripts. It’s easy to copy those items onto a disk or place them on a computer in the jury room. Then jurors don’t have to ask for a paper copy of the instructions and there is no need to have the foreperson sign the verdicts in ink.

The jury computer can be fairly basic, built-in. Put a large display on the wall so everyone can see everything simultaneously. Having served on a jury, I can tell you that would be better than passing things around and having people look at things one at a time. 

Worried jurors won’t know how to handle that? I’d be willing to bet there is someone on virtually every jury today who is plenty computer savvy enough to easily handle this. I’d be willing to bet there is someone on almost every jury who is more computer savvy than the average lawyer and in most cases more savvy than any of the trial lawyers or the judge on any given case selected at random.
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101 – Let’s Modernize Our Courtrooms! – Part 9

We have been following the case of Fanny Fallsalot v. The Megamall from initial incident to trial in a modern electronic courtroom. Last month we looked at electronic handling of jury instructions using Lexis.com, Wi-Fi or WiMAX, Microsoft Word files, electronic clerks’ transcripts (ECT), large plasma screens, and other tools. Now let’s take a look at how a modern electronic courtroom and judicial system might handle exhibits, with a little more comment about accommodating physical arrangement of the modern electronic courtroom.

Many exhibits are photographs. We also commonly encounter documents, audio or video recordings, and charts or diagrams. All of these can be converted to digital format and displayed on a computer screen. Many photographs taken these days will already be in digital format. Remember that large plasma display I mentioned previously in conjunction with displaying jury instructions for the jury while the judge is reading the instructions? Let’s put that to good use for exhibits as well.

And while we’re about it, let’s design modern courtrooms to accommodate security concerns, electronic displays, and efficiency all at the same time.

In a typical trial situation today and in the past, the witness will be referring to a photograph and saying, “this thing right here” as he/she points to a photo that the jurors can’t see. Try being on a jury and wondering what the heck the witness is pointing to. By the time you find out, the moment is gone. And you may not ever be really sure what he/she was indicating.

In a much better and more effective presentation, the witness authenticates the photograph for purposes of admissibility, the judge says okay, and the proponent then displays the item on a large plasma display visible to both the jurors and the witness. The item can be displayed initially on just the judge’s, clerk’s, and lawyers’ computers with no connection to the courtroom screen. 

Upon admission of the item into evidence, the clerk throws the switch and the item appears on the courtroom monitor. Now everyone can see the item at once and the jury knows what the heck the witness is talking about. Much better.

Prior to trial, the lawyers will already have digitized their proposed exhibits or at least the vast majority of them. If something new comes up, a digital photo can be taken on the spot by the clerk and the item displayed quickly on the courtroom screen. Note that addition of such a digitized item to an ECT is simple, fast, and cheap.
The witness either uses a laser pointer or simply points to something on the computer display using a standard mouse pointer. It would be a fairly simple matter to install a mouse at the witness stand and just about everyone knows how to use one these days.

Remember my advocacy of having the jury face away from the audience (so jury and audience can’t easily see each other) and having the judge, clerk and parties off to the side? Imagine a jury box that is off to the right as you enter the courtroom but faced forward and slightly to the left. The plasma display is at the right center area and angled slightly toward the left side of the courtroom. This gives the jury a good view of the screen. The lawyers and judge who are over at the left side also get a good look at the screen. 

Witnesses would enter the hearing area from the right side, and proceed past the jury box. The holding area for in-custody defendants in criminal cases would be off to the left, away from the jury. There would be no easy (read “wide”) connection between the hearing area and the audience area because the hearing area would be walled off by thick plexi-glass installed above a wood base wall that extends upward to just above the head level of seated jurors. Such an arrangement would also greatly reduce the stress level for courtroom deputies. 

There would be a passageway door at the right. It could even be lockable by remote control. Such a setup is much easier for a bailiff to monitor than what we typically have now. 

The jury wouldn’t be able to see or hear the audience. However, the audience could see and hear the presentation through speakers and the plexi-glass. 

In closing for this month, do you recall my earlier (February 2003 – http://briefcase.yahoo.com/mrappeal, Daily Recorder 070) column on spicing up your research and courtroom displays with graphics from Lexis.com? If you were to go to the My Lexis page at Lexis.com, look in the Medical Practice Area, and search for “anatomy” you would find a number of reference publications. Among them is the Attorney’s Textbook of Medicine. 

If you read through that publication you will find many links (“click here to view image”) to illustrations that could be quite useful in a courtroom. The files are generally in Adobe Acrobat format (.pdf). In order to have a really organized presentation ready for the jury, you might want to save the pertinent illustrations to your hard drive and then display them on the large plasma screen (which I referred to earlier which is squarely in front of the jury) when your expert witness is testifying. Note that such electronic files can easily be saved as part of the trial record and can easily be displayed in the jury deliberation room.

If you are curious about how you might be able to incorporate such materials into a trial presentation and would like to get a more detailed demonstration, you should call 1-800-344-3730 ext. 4164.
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102 – Let’s Modernize Our Courtrooms! – Part 10
We have been following the case of Fanny Fallsalot v. The Megamall from initial incident to trial in a modern electronic courtroom. Last month we looked at digital exhibits and accommodating courtroom design (including incorporation of electronics as well as better physical layout) to the possibilities for efficient handling of cases in a modern electronic world. 

As we bring this series to a close, I hope this series has started all of you thinking about where we should be heading in the operation of our court system. We could really do a much better job of presenting cases to juries than we do currently. And data handling around courthouses is in the dark ages. And you could actually make more money if you were more efficient. The business world uses modern electronic tools all the time. Why shouldn’t the court system and lawyers do the same?

And there is currently a shortage of money to operate many state agencies including the court system. Why should we continue to agonize over such budget problems while consciously throwing away hundreds of millions of dollars annually by refusing to use modern, efficient electronic approaches to getting various tasks done in our court system? Why has it been so difficult for lawyers to make the connection between these items and to act intelligently to allow one thing to fix another?

One last item I want to cover in using modern electronics in our courtrooms is the latest possibilities for doing legal research during trials and how far that process has come in the last few years. We have been used to preparing motions and other pleadings on paper. We do that in our offices. Because that’s where the paper is. And the law books. And client files. And … Nonsense! You can bring that stuff with you on your portable computer. 

Even if we have portable computers, we are often forced to print out documents at our offices and hand copies to opposing counsel or the clerk because court rules have not caught up to the realities of modern computers. We need to get over this paper habit. And soon. Let’s use CDs, DVDs, and the Internet.

Suppose you need to create a motion during a trial so you can hand it to opposing counsel and the court ASAP but you need to do a little research to pull up a specific case or two even though you may know off the top of your head that some legal principle is correct. That can easily be done if you have wireless Internet access in the courtroom. You can have the general pleading form or some specialized motion template on your computer, pull up a copy to fill in, do the quick wireless research, fill in the case name(s) and some case-specific argument, and transmit the completed motion electronically to opposing counsel and the court without ever getting out of your chair at counsel table. With wireless access around the courthouse, you could also do this over a sandwich at lunch in the courthouse. 

The time savings permitted by using such technology could be considerable. How often have you had to tell the judge during a trial you needed to go back to the office to do some research before presenting a motion? In the modern electronic world, a big part of the office can go with you, whether it’s to a courthouse, a deposition, a meeting with a client at some location other than your office, etc. Motion templates can reside on portable computers and be filled in on the spot, subject to adding a few case cites to cover your specific point plus a little specialized argument to cover the specific facts of your case.

And with all due respect to our legal ancestors with quill pens and parchment, such documents don’t really need to be put on paper. They can be stored on computers. Preparing and handling paper is just plain a waste of time in the modern electronic world. Electronic documents work just fine. We’re interested in the content, not the media or form, right?

Can you really do adequate legal research on the move? Sure, as long as you have wireless Internet access. Lexis.com has the equivalent on-line of acres of books on bookshelves. One of their newest wrinkles is that headnotes in reported cases are now connected to Shepard’s so you can quickly citate cases and pull up recent cases covering a legal concept of interest. You can also quickly check up on opposing counsel’s cases to see if they have been overruled. 

A judge needn’t wait for counsel to look something up or have to hand books back and forth. You’re on line at lexis.com. The judge is on line. “Counsel have you read the case of People v. Jones? Take a look at page 374.” Judge and counsel simultaneously view the case.

If you are curious about how you might be able to incorporate such resources into your law practice and would like to get a more detailed demonstration, you should call 1-800-344-3730 ext. 4164.

Personally I think it’s only a matter of time before it will be expected that all trial counsel will have laptops with wireless access to legal research database collections like lexis.com. It’s not going to be “optional” in any meaningful sense. Does all this sound like Flash Gordon or Dick Tracy stuff? You’ll get used to it. And then you’ll wonder how you ever did without it. Like microwave ovens. 

This is a whole new world and it may take a little getting used to but hey, I’m 62 and loving it. Bring it on!
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103 – We Are So Lucky

Getting away from government computer project disasters and back to pure legal technology, I was reflecting over the holidays that it’s amazing what you can find these days on-line, particularly in the Lexis.com research databases. I wish my dad (also a lawyer, who passed away in 1990) could have lived to see all this. He was an electrical engineer before becoming a lawyer and really would have appreciated all this electronic stuff. 

We are so lucky to have all this technology at our fingertips now. Those of you out there who are mere youngsters and never had to struggle with paperbound research have no idea how good you have it.

And it’s amazing how fast you can find things on-line, sort through them, and put them into a legal document. It still may take a while to determine which items will be most useful to you and that you will ultimately decide to use in a brief or pleading but you can sometimes go through hundreds or even thousands of cases and case notes in a short time and, as a result, find that your subject has not only come up but there are a dozen or more favorable opinions on it from around the country. You can then sort through those to find the cases with the facts closest to yours so that the analogies you want to draw have the most force.

Remember when we had to physically run all over the county law library to find the paper books and then we were out of luck if someone else had the volume we wanted? 

Note the ability of computers to search in many different ways. The utility of this can depend very much on how things are sorted in a database and how you attune your mind to the indexer’s indexing methods. A word or phrase search can depend, sometimes, on exactly which words are used in a reported opinion. Searches by subject matter can depend on how items are screened for collection under a general subject matter heading. Not all searches will produce exactly the same results. It therefore pays to understand the various ways in which data you want to search has been indexed and it pays to understand all the possible ways of searching that data.

Recently I did a lot of research on the Sixth and Fourteenth Amendments right to a speedy trial. This was done while writing a brief for a criminal appeal to which I was appointed by the Court of Appeal. The appellate project liked the argument and brief well enough to ask me if they could make it available to others. I said sure. But heck, I give a lot of the credit to Lexis.com. The amount of data they have on their system concerning the constitutional right to a speedy trial is staggering.

In order to find what you want, you have to depend to some extent on how the database folks sorted things and have some understanding of all the possible ways to find things. My hat is off to Lexis for doing a great job. I found cases from several different states and a variety of federal courts on the speedy trial issue and on another interesting issue concerning a defendant’s right to cross-examine witnesses under the Sixth and Fourteenth Amendments to show they had alternative sources of knowledge. Then I pruned down what I found to the best cases that had similar facts. 

Didn’t particularly like a lot of the state cases I found on speedy trial rights but some of the federal ones were real gems. On the cross-examination issue, cases from Wisconsin, New Hampshire, and Maine likely would have escaped my notice without a Lexis.com search.

In the old days, you were limited to paper treatises, digests, and annotated codes or constitutions. That wasn’t bad for its era but it took a long time and you had to have an awfully big law library physically located in print form right in front of you. To find things from other states involved a heck of a lot time and it was very hard to find digests or other compilations of extracts that would point you to the pertinent cases. Pulling quotations out of reported cases was a real time-consuming process, often involving hand written notes. Now it’s just highlight and a few mouse clicks and keystrokes.

One thing that came in handy during my searches was using some unpublished cases as a source of both case citations and discussions of concepts. Lexis.com has a fair amount of such material. They can at least be a treasure trove of ideas. Personally I would like to see all appellate opinions be “published” and citable because physical shelf space limitations no longer have much relevancy in this electronic world. Cessante ratione legis, cessat et ipsa lex.
If you are not already familiar with all the indexing methods available in Lexis.com, you might want to experiment. For example, just above each headnote in a case you will see an outline narrowing to a focused legal topic such as Constitutional Law>Criminal Process>Speedy Trial. By clicking on the last item, you get into a process wherein you can select the jurisdiction or jurisdictions you want to explore and possibly further focus the topic. As with other searches, you can restrict the date if you like.

As we head into this new year, you might want to take a little time to poke around the Lexis.com system and try out links at random to see what you get. And if you don’t already have a good on-line system lined up for your legal research, why not take the leap and see what’s out there? Call 1-800-344-3730 ext. 4164 and get a free demo and trial. 

I’m sure my dad would be amazed to see Lexis.com in operation.
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104 – Recent Developments
I had the opportunity recently to take a look at some interesting software developed for domestic relations lawyers. To see it and even try it out, go to www.custodyxchange.com. It goes well beyond mere calendaring software. It provides courts and counsel with the tools to quickly determine which weekends, holidays, or other days the children will be with a specific parent. Several courts are already using it.

I personally don’t handle domestic relations matters anymore but do recall from over 20 years ago when I did handle divorces that they were very contentious. This software can provide a printout to each party and each lawyer as well as allowing the court to keep a paper and/or electronic record of who is supposed to go where and when. That could quickly settle lots of arguments. The court can generate the schedule and then just order that it be obeyed, providing a copy to each party on the spot. 

This is the kind of electronic aid that can improve the administration of justice. There are so many such possible uses of computers today. It’s a shame our profession doesn’t use such tools more often. If you handle domestic relations matters, I strongly recommend that you take a look at this fine electronic tool designed by Ben Coltrin.

The new CALCRIM jury instructions are out and in force. They were officially adopted on August 26, 2005, effective January 1, 2006. Criminal trials conducted in 2006 and later should use them. These new form instructions replace the venerable CALJIC instructions initiated many years ago by West Publishing Co. and the Los Angeles County Superior Court. Matthew Bender & Co, as a member of the LexisNexis Group, has the new instructions on their Lexis.com Web site. The copyright to the instructions is owned by the Judicial Council of California. 

You can also see all of the instructions at http://www.courtinfo.ca.gov/jury/criminaljuryinstructions/. The public is granted a non-exclusive license to reproduce or modify the instructions. Our newest Supreme Court Justice, Carol Corrigan, whom I remember as a deputy district attorney from my early Alameda County courtroom days, worked on these instructions with a number of other folks. My initial impression is that they did a pretty darn good job. The emphasis is on plain language instead of legalese. I think that is a great idea. Having been on the receiving end of CALJICs as a criminal trial juror during 2004, I can appreciate how instructions sound to jurors. 

Very recently, the first WiMAX products were certified by the WiMAX Forum as conforming to the 802.16 – 2004 IEEE Standard and passing interoperability testing. The general specifications for fixed WiMAX were agreed on and published recently. You might recall I mentioned this evolving wireless technology in an earlier column. Although the development and certification process for WiMAX has had its bumps, slowdowns, and burps, I think it will eventually get smoothed out. The necessary supporting infrastructure will be built. Products will come on the market. People will eventually use this latest and greatest approach to wireless connection to the Internet at long range.

One of the necessary developments to support this is in the areas of computer chips and computer devices. Intel will produce Centrino support for WiMAX. Motorola is getting together with Intel on WiMAX technology. WiMAX will eventually appear on cell phones. It will all happen. It will just take some time before you can be cruising down the highway, connected to the Internet.

WiMAX promises much longer range connections, which I think is the most important aspect of the technology. I note that early optimistic estimates have been toned down a bit. Connection speeds will be higher than other methods and that will favorably impact the transmission times for all those nice graphics people like to send to each other. Please note that initially the only certification and only products pertain to fixed WiMAX. Mobile WiMAX presents additional engineering problems and may be another year or so into the future. You will eventually have an antenna embedded in your car’s structure I think. The fixed wireless WiMAX will initially be used to extend connection ranges for people in remote areas. 

If you want to read more about this development, go to http://www.eweek.com/article2/0,1759,1913169,00.asp. Just think. You will be able to sit there in your moving car and research and write a brief or motion while your ignored spouse drives and fumes. Then you can use Ben Coltrin’s nice visitation software in the ensuing divorce and child custody battle!

And moving right along, a January 31, 2006, article in the Sacramento Bee mentioned that Congress is in the process of changing federal welfare legislation. The existing federal welfare reform legislation is from 1996, implemented by state legislation in 1998. The failed CalWIN (CalWORKS Information Network) software project by Electronic Data Systems, about which I wrote my recent 15-part series “How Not To Buy Software,” is intended to manage these welfare programs. 

The managed programs are about to change and EDS is still working on software based on the welfare programs existing in 1999. Let’s see now. Assuming EDS still continues to find public officials who will look the other way in response to their lobbying, the Sacramento County Board of Supervisors should still be having meetings around 2012 or 2013 (and a bunch between now and then) where they are wondering why the CalWIN software still doesn’t implement the 2006 changes in the federal laws.

Daily Recorder 105 for March 2006
105 – Your Next Computer
Buying a new computer is fun. Hey, who doesn’t like new toys? And my current Dell Latitude C840 is getting long in the tooth. I’m ready (but waiting impatiently for some upcoming developments)! 

But for some people, buying a new computer is a frightening, bewildering task. What features should I get? What do I avoid? What do all those acronyms mean? Below are a checklist of several critical items to at least consider and evaluate, the meanings of various terms, and the significance of various items of hardware and software.

OS – The operating system (aka platform) defines the type of computer. The worldwide standard is Microsoft Windows. Linux and Apple are also options. The downside of the latter two is the paucity of software available to run on them and their incompatibility with a huge range of useful software and many new consumer electronics devices. 

The vast majority of new software and hardware is produced to run on or in consonance with the Microsoft platform. That now includes a wide array of new consumer electronics devices which often have handy crossover (computer/consumer gadgets) features. Apple now uses desktop productivity software produced by Microsoft. Some phones even have Microsoft Word and Excel in them!

Microsoft was once the rebel and is now the establishment. If you are a rebel above all else or personally dislike Bill Gates or the Microsoft empire, get Linux or Apple. You may encounter significant compatibility problems and may be shut out of a huge array of upcoming developments in the electronics world but the personal satisfaction of depriving the world’s richest person of a few more bucks may be worth it. Wall Street lawyers, virtually all major corporations, the vast majority of small, medium, and large businesses, and the vast majority of non-business users now use Windows, all around the globe. 

This choice is quite personal and virtually defines the user. Windows Vista will be available later this year. Vista features new security measures and totally cool display options. I suggest waiting for it unless your computer just died recently. Windows Vista will require new hardware (particularly the graphics card) to run correctly. Put it only on a new computer specifically designed for it. 

64/32 – Fairly soon, and possibly during 2006 or early 2007, you will have the option of getting a 64 bit Windows system. That means 64 bit hardware plus 64 bit Windows and 64 bit office productivity applications. When this happens, computing will take a whole new direction. Rebels, conspiracy theorists, and certain others will probably not like much of what will come into being with 64 bit Windows/Intel computing. If you hate or fear Microsoft and/or the Microsoft/Intel alliance or control of your computing by others, then by all means avoid this development. 

The growth of the Windows operating system and its interaction through its API (Application Programming Interface) with a bewildering and vast array of software has been somewhat haphazard. This produced a high statistical probability of encountering software conflicts (generally known as GPFs or General Protection Faults) in the memory portions of the computer’s basic hardware. We had driver chaos! Under 64 bit Windows, all device drivers (the software that interfaces each hardware device with the Windows OS) and many other types of software will have to be certified by Microsoft as compatible or the 64 bit OS will simply not load them. I.e., if it ain’t certified, it ain’t gonna run. This will probably reduce crashes and other problems caused by hardware device driver and other software conflicts by a huge, huge percentage. 

This will put Microsoft in charge, centrally. They will have both huge power and a huge responsibility to consumers. I plan to buy a 64 bit laptop computer and 64 bit software soon after they become available.

Laptop/Desktop – If you never take your computer anywhere, buy a desktop. It’s cheaper and they’re easier to repair and upgrade. If you want to take advantage of the handy and productive mobility world that is now developing rapidly and will likely dominate the future of computing, go with a laptop. You might even want to consider a combo – one laptop and one desktop – and transfer files back and forth.

Get embedded Wi-Fi (Wireless Fidelity aka IEEE 802.11) and Intel Centrino technology. At least ask about WiMAX (long range wireless coming soon and aka IEEE 802.16). 

Wondering about a small portable for a combo? I mean “in your purse or suit or jacket pockets” size with a usable screen. Look at www.oqo.com. Portable wireless keyboards can be flexible rollup (Samsung branded) or rigid foldable (Think Outside). They connect to the computer via Bluetooth, a very short range communications system. I hesitate to actually endorse these OQO 01+ gizmos yet because I haven’t tried one out, in person, extensively. I never endorse anything I’m not virtually 100% positive about. But take a look and consider. Try before you buy.

Monitors – Consider multiple monitors, taking advantage of the Extended Desktop Display feature in Windows to increase your productivity. (Right click on the Windows desktop screen, Properties, Settings.) Look at monitors with a 16:9 aspect ratio. This is the future shape of all HDTVs and computer monitors. Get a big monitor (over 19”) for any extended display. The extended monitor can even be a split 19/19 type, giving you effectively a 30” display plus the laptop display. Also get 16:9 on your laptop display. Look for the new 17” laptops. Get the best and brightest displays possible if you value your eyesight and productivity.

Connections/Communications – Emphasize USB (Universal Serial Bus) and be absolutely sure any new devices will connect easily. You may be able to modify/upgrade communications for many existing devices but be sure to check that out in advance. 

Put wireless considerations up front in making choices. Wireless communication can be much faster and vastly more reliable than wired communications! I’m not kidding. I personally encountered such a situation with a very high speed HP duplexing printer which overloaded EPP (Enhanced Parallel Port) wired communication causing transmission errors. Wireless is absolutely the future. Portable wireless keyboards, wireless optical mice and a few other PAN (Private Area Network – i.e., extremely short range) devices will generally utilize Bluetooth communications. 

Have USB, Bluetooth, Wi-Fi, and WiMAX (if available in the mobile version) embedded by the OEM. If you get a Wi-Fi router (aka base station or access point, which can be combined with a DSL modem) that will give you some physical freedom around your house or office on a LAN (Local Area Network). Check with your ISP (Internet Service Provider) on their existing or upcoming mobile Internet access methods and conform. I use Yahoo! and can access the Internet while dining in fine style at McDonald’s, and in many hotels, some stores, and several airports.

Memory – Get as much DDRAM as you can. Avoid RAM that is “shared” between video and non-video.

Storage/backup – Get the capability to read and write all possible DVD and CD formats (there are 8, including + and - and R and RW types). Use rewriteable (RW) DVDs and a bank safety deposit box for backup.
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106 – I Won’t, I Won’t!

How many times has a kindergarten teacher heard those words? With arms crossed and defiant body language, little Johnny refuses to take part in class. He refuses to take part in the learning process. Teachers will tell you learning can’t take place when the prospective student is defiant and/or entrenched. 

We learn early in life how to refuse to learn. Hopefully we mature and learn to gather information before taking entrenched positions and to back off from an incorrect position. But it’s difficult. Our feelings get hurt when it is pointed out we have been wrong about something. We may have publicly taken a position that now appears to be wrong. We’re embarrassed to have been wrong. Backing off without dignity is not something humans often want to do. We look for ways to do it gracefully and with dignity. Or we avoid it totally.

We learn by our mistakes. When the process works best we recognize the mistake, fix it, and move on quickly. But as human beings, we often have to change slowly to be able to handle change. Societies often take an entire generation to change social ideas. But some things won’t wait. That can be a problem.

Maybe we’re a politician and changing positions appears to us to be a bad political idea even though it might actually be a good idea. Or maybe we’ve been paid to take a particular position. And that presents its own set of problems. Maybe a politician has spent a lot of public money on a poor idea and now has the problem of publicly switching to a better idea while trying to convince voters he/she wasn’t previously a fool who threw their money away.

Computers are always changing. Computers and the software on them are tools, nothing more. We should change our use of them as rapidly as practical. We need to keep flexible about them. Computer technology has changed more since 1980, relatively speaking, than automotive technology has changed in a hundred years. It has changed even faster than military weapons or outer space rocket technology.

We need to be able to experiment, acknowledge wrong turns in the computer technology maze, and get back on track fast. There are many, many potential wrong turns in the maze. I have made several. We need to recognize problems quickly and eliminate them quickly, rather than getting bogged down due to stubbornness.

It used to be accepted that a PC had about a 3 year economically useful life-cycle. Some feel that has lengthened to closer to 4 years. After each cycle, we should make the change to new equipment quickly. Transfer your files, get the new equipment set up, and get back to work quickly. Have the process planned out in advance to minimize down time. Try like heck to avoid problematic solutions.

Beware of any process suggested to you that is supposed to take any substantial length of time. If you have to take things down for a day in your office (maybe on a weekend?), reorganize, and get off and running again that’s one thing but getting involved in some migration process that is going to take years is just downright foolish. 

If you feel you just have to have some hardware or software that is being developed, wait until it’s essentially done before upsetting the apple cart. Then dive in and get the transition done quickly and get back to work.

I have watched various examples of painful attempts to assimilate new software and hardware or new ways of doing things with computers. My fellow attorneys who handle appointed appeals provide excellent examples from time to time. They get bogged down in trying to reinvent the wheel. They don’t value their time highly enough so they don’t put a heavy emphasis on efficiency. They save nickels and waste dollars. I’m probably at the other extreme. I have absolutely zero patience at times for technology things that don’t work and very little patience with them at other times.

Getting people who have made huge mistakes with technology to admit their errors and get back on track can be extremely difficult, whether it be medical technology, office computer technology, or military weapons technology. Interestingly, they all involve computers to some extent these days. 

The attempt to build technology that can shoot down an incoming ICBM with another missile designed to directly impact the ICBM (bullet hitting a bullet approach) may eventually go by the wayside. But no one wants to admit they threw away billions of dollars on an idea that isn’t practical so impractical ideas tend to be pursued to a point of utter exhaustion before finally collapsing.

And the CDC, which endorsed vaccinations on a grand scale, may be forced to eventually admit they have been the catalyst for causing millions of people to suffer from autism and Parkinson’s disease because of the introduction of mercury and aluminum into young bodies.

With computer technology changing so fast, you need instant revolutions in your office computer technology. Think of each cycle as being something of a revolution. If you have a long migration process, you could easily find yourself in the silly situation where, by the time you’re finished migrating, the technology you just finished adopting is now obsolescent or obsolete.

To see an excellent example of this, look at the CalWIN project, which was the subject of a 15 part series late last year and from which I hope everyone learned something. Technology planned in 1999 is almost certainly going to be way out of date by 2006, and Electronic Data Systems doesn’t even have CalWIN working right yet. 

Don’t get yourself into a similar mess. Experiment in advance. Rejects things that don’t work well. Plan on lightning quick changes periodically, followed each time by several years of productive use before the next big change. Figure on minor updates during each cycle but leave the big changes for a narrow time frame occurring each 3 to 4 years.

Happy computing!
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107 – Just File It With Electrons?

Direct E-filing. No paper. No trips to the courthouse. Cool! Seemed to me like a good idea initially. Just attach a document to an e-mail and away it goes to the court clerk through cyberspace, right? It could save immense amounts of time and money.

Then reality set in. There are all kinds of minor (and a few major) problems with this, ranging from insufficient computer knowledge of users to file formats arguments. Getting lawyers all on the same page can be extremely difficult. Lawyers often have poor computers, use programs that efficient computerized businesses laugh at, and can be stubborn beyond all belief when it comes to the idea of giving up on approaches that modern corporate business gave up on long ago.

When it comes to using computers, many lawyers will shoot themselves in the foot 20 times in a row by using incompatible software or other poor approaches before acknowledging the source of the pain. I’ve seen lawyers, who when presented with convincing evidence of the source of a problem, will continue right on, as stubbornly as a Georgia mule.

In order for direct e-filing to work, all clerks have to be computer proficient with the most modern and efficient approaches. And they would have to deal with argumentative and troublesome lawyers who refuse to use modern software, etc. But I’d bet on the clerks doing things well far ahead of the lawyers. 

Still, this would be asking too much of the clerks I suspect. They would likely become overwhelmed by the computer-associated problems and distracted from their clerking duties. That would constitute a negative return and make the whole idea of little value.

And not the least of the problems is the problem of viruses and other malware. Clerks would be inundated with a tsunami of garbage, both from lawyers and in pro pers. And they would have to deal with piles of different file formats, inconsistently prepared. Yikes! 

Getting clerks into the business of sorting through such problems, particularly when dealing with recalcitrant lawyers, is just asking for trouble. The courts can’t afford to get bogged down in such troubles. They already have plenty of legal work to do.

I.e., the bottom line is that it isn’t the technology itself that is the source of the problems associated with direct electronic filing, it’s the people. Too many diverse people trying to deal with potential problems in a system that is open to a wide array of diverse users and abusers.

So, in spite of all this, is there an answer? Yes, I believe there is. The answer is to install a knowledgeable filter in the system through which all the problems are routed and handled. The input can then range from garbage to filet mignon and the output to the clerks is still reliable. They can just do their jobs without having to sort out myriad computer problems. The intermediary service company handles the problems, centralizing the knowledge and effort in a handful of people with high levels of the required knowledge.

To see an example of how this approach has worked, read the case study at www.lexisnexis.com/ColoradoStory. E-filing has been implemented in some California jurisdictions. I hope it spreads. Alameda, San Diego, San Francisco, San Bernardino, Shasta, Los Angeles, and Contra Costa counties have utilized this model to varying degrees, with the LexisNexis File & Service service being the intermediary. 15 other states have also dipped their toes into this. The attorneys register with LexisNexis File & Serve and submit their filings through them.

The File & Service system can accept files in several formats including Word, WordPerfect, JPEG, GIFF, TIFF and a few others. The output of word processing files to clerks is done in Adobe Acrobat (.pdf) for security and consistency. I might suggest adding Word if the system is used at the appellate level because of certain internal link features available in Word but nothing beyond that. Note that the California courts put opinions on the Web in only Word and Adobe Acrobat, and for good reasons. 

The clerks only have to interact with the File & Serve system, and not the individual filers. They check the system regularly to see what has been filed.

This is an ASP (Application Service Provider) model. The Web and a browser is used so users don’t have to buy or update specialized access software.

Service on other parties can be accomplished electronically, handled by the File & Serve system. A stipulation to that method is all that is required. The company also recently introduced a Service of Process offering through a partnership with traditional process servers.

File & Serve also functions as a case management system for the courts, with the following benefits: (1) Submissions are organized for the sender and the recipient. (2) There is an online receipt from the court and for proof-of-service. (3) There are time stamps and date logs that track all transactions. (4) There is an online case file (repository) with all the documents linked together. (5) Case and party information are included. (6) You can even pay court fees through the system. None of these functions can or likely ever will be provided by an email system.
Fees can be paid by credit card via the Web site. Charges for electronic filing vary by jurisdiction just as court fees do. A typical filing can cost as little as $5-$10 per submission. Pricing for electronic service of documents is similar but may vary depending on the number of parties. Additional services such as automated e-mail alerts and document searching are also available. There is no charge to view or download documents in your cases. There is a fee to purchase copies of documents in other cases.
If you are interested or just curious, go to www.lexisnexis.com/fileandserve or you can view an online demo at www.lexisnexis.com/fileandserve/e-filing. For more information and a demonstration, please call Tom Otter at 1-800-344-3730 ext. 4164 or 1-800-869-1910.
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108 – The  Latest Toys – Part 1

Each May, Government Technology Conference, a division of e.Republic, Inc. headquartered in Folsom, runs GTC West at the Sacramento Convention Center. They have workshops, a certain amount of silliness that has nothing to do with computers, and keynote addresses by “inspirational” people who commonly have little computer knowledge. 

But then there’s the exhibition floor where vendors hawk their wares. That’s why I go each year. I can keep up on the latest gizmos, software, and approaches with possible application to courts and lawyers.

This was a pretty good year for looking at the latest and greatest. My overall impression was that technology is getting farther and farther ahead of what is being implemented in the legal world. And the speed at which the technology rabbits are running away from the legal system is increasing. 

Among the improved items I saw were software approaches to better network protection against viruses and spam, hardware and software for video conferencing, hardware and software for managing very secure networks (both wired and wireless) for our courts, storage hardware that could hold incredible amounts of court data, and some very interesting portable printers and computers. The wide variety of exhibitors included Lexis-Nexis displaying search tools for non-legal users.

There were so many goodies it was like being a kid in a candy shop. Where to begin? We will start with a technology that I think has made it over the hump, now being easy to use and having good potential for increasing cost-efficiency in our courts – videoconferencing. I saw an excellent demonstration of the sound and picture quality possible from Ken Dixon, a Solutions Engineer from Sprint/Nextel (Sacramento, (916) 568-4571; kenneth.n.dixon@sprint) and from Cristin Prenez, the Regional Sales Director for IVCI (Sacramento, (916) 564-4225; www.ivci.com). Ms. Prenez’ company provides some very elegant managed videoconferencing solutions featuring equipment from companies such as Polycom (Sacramento, (916) 419-4668; www.polycom.com).

This technology is now being used by a number of trial courts for arraignments of in-custody defendants, savings lots of money in inmate transportation and handling costs. The Nevada Legislature also uses it.

Ms. Prenez and I discussed the possibilities with video conferencing for appellate court oral arguments (right up my alley) and short appearances in trial courts. IVCI would provide the equipment for sale plus monthly-priced management services. This would perhaps be a bit more expensive than some other approaches but might make a lot of sense because, for one thing, it would relieve the court personnel of any worries over making the technology work. Furthermore, the video quality would be good as would the sound quality. IVCI would ensure that a good result is obtained.

What I envision here is video conferencing from three or more locations. The court would be the central point and, in the case of the usual appointed appellate case, there would a deputy attorney general and a private counsel, each in their own offices. The standard basic video conferencing setup can handle up to 4 connections. Each of the three remote locations needs a DSL or other high-speed connection. The video requires a 384K pathway and there is some additional overhead, thus raising the total bandwidth requirement to 512K. A T1 line (which provides bandwidth of 1.5M) is needed at the central location to handle the central and 3 remote connections. Handling more remote connections requires some additional bandwidth at the central location.

I attempted to get statistical information on how many cases are orally argued each month in each of the courts of appeal and what the current average outlay is per argued case for items such as travel time, court waiting time, car mileage, airfares (when necessary), taxis (when necessary), lodging (when necessary), and meals (when necessary). However, unfortunately, such culled out data is not available at the Administrative Office of the Courts. That makes it difficult to precisely determine what kind of return on the investment would be forthcoming if videoconferencing were to be employed for appointed appellate cases.

Back to that matter of the court being the central point. In order for each participant to be able to see and hear all other participants, it is necessary to have bridging hardware at one of the locations. Logically, that would be at the court. That hardware is fairly expensive (around $15,000 to $16,000) but the cost of it would be quickly recovered across a number of appointed cases. Remember that the oral argument expenditures come from the court system’s budget.

What is more problematical is the calculation of cost recovery for the software and hardware necessary at each of the other locations, such as the numerous offices of private counsel who handle appointed appeals and appointed trials. In the case of private counsel handling privately retained cases, the decision would be up to them as to whether or not this makes sense (and I think it would if they handle a fair number of cases) but in the case of appointed counsel, what I envision is the court system providing the software and hardware to each counsel who regularly handles appointed cases, to be used in lieu of paying counsel to travel to the courthouse and sit around. 

Each remote setup would run around $250. For counsel regularly handling appointed cases, that cost could be recovered pretty quickly but I suspect the system would only be widely accepted with open arms if the court system put up the initial cost and then reaped the net savings. Although I couldn’t get exact statistical data to support my conclusions, I conclude that the net savings would be substantial.

If any courts reading this column are not sure about this, they are welcome to call me. Might I also suggest that you contact the people listed above and request a demonstration. I would be happy to assist with implementation in the appellate courts. 

Daily Recorder 109 for February 2007

109 – The Latest Toys – Part 2

Picking up from where I left off last June (before the second CalWIN series) about the latest toys out there, I missed the Consumer Electronics Show in Las Vegas in January but afterward saw on the Internet a lot of the newest toys displayed there. Looks like I missed the best CES ever. 

While I love new toys, when it comes to pulling out the checkbook for business purchases I stick with what works and is cost-efficient. Don’t buy some electronic gadget or system for your business just because it seems cool and novel and because it uses electronics instead of paper. Look at how well it will help implement some standard business process that you deal with regularly. 

If it slows you down, it’s no good!

Examples of electronics approaches that are essentially useless are all around us. For example, the recent electronic voting craze is a solution in search of a problem. One of the major EV companies (Diebold) used to just build safes but figured out that with lobbying, they could get huge government contracts to build unneeded, impractical computer systems to electronically count votes that don’t really need to be counted or transmitted somewhere else instantaneously in the first place. 

Does it really matter whether you know who won at 9:00 p.m. on election night instead of noon the next day? Aren’t accuracy and verifiability far more important? Paper ballots work better.

The realization by various companies that it’s not what you know but who you know (and can influence) and that the IT field is ripe for the plucking is costing taxpayers billions because of governmental officials who are both gullible and easily influenced by high pre$$ure lobbying. The CalWIN project I just finished writing about is only one of many examples.

Whether you’re a government purchaser or a sole practitioner lawyer, ask yourself serious questions before purchasing anything electronic. Does it work well? Will it actually help? Can it be implemented quickly? Is it easy for me to use?

Forget about what some geek putting on a demonstration did. That’s just to get your attention. Try out anything before you buy it if at all possible. Give it a test run handling sample data that you would use, not what the demonstrator uses.

If you’re considering having software designed specially for your office or agency, keep your checkbook in your pocket until you see and try out a prototype hands-on. Your idea of what would be helpful may be vastly different from what some computer geek not familiar with your business or agency might think.

Getting on board with the hottest craze may seem cool at the time, but then there’s the reflection period when you realize the cool tool you bought isn’t really helping you get your work done. 

Windows Vista has a cool Aero interface but, other than improved security, isn’t something that most people desperately need right now. Buy it only for a sound business reason. If you can use any of the components of Office 2007, and they will give you a large productivity boost, then by all means get a new computer outfitted with Windows Vista and Office 2007. Otherwise resist the urge to get the new toy and just get it routinely with the next computer you buy.

Horror stories abound in the IT world now about failed attempts to upgrade existing computers to Vista. The most common theme is that the old computer’s video card won’t support the Aero interface so the Vista software simply reverts to an older type display. If you find that happens to you, you have just negated the “cool” reason for buying Vista in the first place.

MSIE 7 also has problems. I tried it and quickly reverted to MSIE 6 because 7 was incompatible with my Web-based e-mail service. Schwab also has not cleared their StreetSmart Pro, which I use regularly, for operation with Vista.

Many businesses and government agencies could take tremendous advantage of certain features in Office 2007, however. If that situation exists for you, that is a solid reason for getting new hardware with Vista and Office 2007.

We also went through a PDA craze but, other than being part of the “in crowd” who has a Palm or a Blackberry, ask yourself how much the tool has really done for you. Is it really all that convenient? Doesn’t your cell phone now hold most of that type of data?

Doctors are now seeing – on a parallel to carpal tunnel syndrome problems with wrists and shoulders – something now often dubbed “Blackberry thumb.” Wouldn’t a flexible or fold-up normal-sized keyboard make more sense both productivity-wise and ergonomically? 

I used a Blackberry briefly (actually it’s still in a desk drawer) given to me by my stockbroker on a trial basis some years ago to check stocks while mobile but resisted the urge to continue using it by paying for a subscription to something that was going to wear out my thumbs and wasn’t really all that necessary.

In that mobile arena, I see the new UMPCs (Ultra Mobile PCs), based on the Microsoft Origami Project, as possibly being both a big seller and a very practical tool for people on the go. Some of the products displayed at CES have Bluetooth, Wi-Fi, WiMAX, EVDO, Windows Vista, Office 2007, Microsoft Internet Explorer, and an actual usable keyboard or the ability to hook up with a normal-sized fold-up or flexible keyboard (via Bluetooth) placed right next to the device. 

Although I haven’t tried it out yet hands-on, logically a 7” screen placed right in front of the user, as in being laid flat on a table or desktop, should be readable for purposes of mobile document creation with Office, reading of e-mail, and browsing the Internet. These gizmos aren’t in stores yet but I plan to take a serious look at several iterations as soon as they are.

The still missing component that will really complete this mobile picture is the providing of WiMAX wireless Internet service by Sprint-Nextel, scheduled to be in place within 2 years.
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110 – What About Windows Vista??

You’ve probably heard about Microsoft Windows Vista, the long-awaited follow-on to Windows XP which hit the store shelves in late 2001. Vista debuted for businesses in December 2006 and in January 2007 for consumers. Should you get Vista? Yes, eventually, but ….

And here’s the catch. You will very likely need a new computer to run it well or maybe even at all. I will be buying a new computer this year, probably within a fairly short time, but I’m currently in a holding pattern because of what I’ve heard. 

I had been waiting on Windows Vista before buying a new computer and Vista was delayed a long time. My current computer is getting really long in the tooth (slightly over 4 years). I plan to get pretty nearly all the latest toys with the new computer I buy during 2007 except that my HP duplex printer will continue to do nicely and my 2Wire Wi-Fi base station setup likely will not change until I go to an EVDO or WiMAX wireless Internet access solution. 

Why the need for a new computer to run Vista? Because it has a new graphics display system called Aero and all the reports on the subject say it eats up a tremendous amount of graphics computing power. Early reports on Vista installations in corporate businesses not only emphasize the need for graphics processing speed, they also caution about randomly encountered driver incompatibilities. The latter problems will very likely be solved within a couple of months or so but I would be a little cautious until then. 

My stockbroker’s special software did not work with Vista until very recently. There are reports about many common software programs not working correctly with Vista. Some hardware still needs new drivers to work correctly. Be cautious!

Intel produced a 945 graphics chipset which will run Vista fine according to early reports. Another product, the 965 chipset, is in the works and is projected to be much faster at handling Vista graphics. This may not matter much unless you are running fast moving videos but then again it’s hard to say. It might depend also on your screen size and resolution.

Under no circumstances should you attempt to run Vista on a machine that has shared RAM (random access memory). That means memory shared between graphics and other tasks. Get discrete VRAM (video memory) and get as much as you can. Disregard anything you hear from your buddies to the contrary. People who tried it with shared memory are screaming, “No!” and “Help!”

The word I have is that there are tremendous “real world” speed gains as you march up the ladder toward 2 GB main RAM. This is apparently the true minimum usable amount of RAM. Disregard anything you hear from Microsoft, your buddies, your priest or shamu, or your “expert” friends to the contrary. Some corporate guinea pigs found out the hard way.

Some computers coming out or just out now allow you to get as much as 4 GB of main RAM. Don’t even hesitate. Take the 4 GB if it’s available. Get the fastest type available which is generally DDR2 (double data rate – v2).

Computers more than a couple of years old are highly unlikely to have a GPU (graphics processing unit) that can handle Vista at any level. Don’t even think about trying to upgrade such a computer to Vista. If the computer can’t handle the Aero part of Vista, Vista will detect that and dumb itself down to not display the cool new graphics displays available in Vista. So other than the upgraded security features, there wouldn’t really be much reason to install Vista, would there?

Disk drive manufacturers have shown rough “proof of concept” hybrid drives with a flash memory element to boost performance of Windows Vista. It’s not clear when they’re going to go into production. Very soon, I hope. Tests by Seagate on a prototype indicated a huge performance boost.

In addition to Windows Vista, the new generation of computers in 2007 will come factory-equipped with Microsoft Office 2007 by default. Take it without a moment’s hesitation. Excel’s records handling capability is boosted from 216 to 220 records.
While I have been encouraging people to look at WiMAX for long range wireless communication, sadly the development has lagged and there have been problems. Mobile WiMAX (IEEE 802.16e) requires infrastructure and that’s not going to be around much during 2007, except maybe in a few test markets. Rev C of EVDO (Evolution Data Only or Evolution Data Optimized), another wireless technology, will also be stunningly fast, supposedly up to 280 Mbits/sec, but that’s still in testing as well. 

On the other hand, Rev A of EVDO is actually available now in a few areas, the range is pretty good, and the speed is around the 1 Mbit range so it’s good enough for mobile legal research and mobile e-mail. Sprint is offering it. I’m just outside their indicated coverage area so I’m going to pass on it for the moment. Verizon is also set to offer it very soon.

If you can go wireless, and a live, real world test that you actually see shows it will work where you live and work, then that is the way to go. I’m looking at other wireless access approaches that are just about here now, such as Verizon’s EVDO which may cover my geographical area.

I hope this information is helpful in case you’re looking at getting a new computer soon.
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111 – It’s A Shame But …

This column is coming a little late in the month because I have been waiting to see what happens with something that’s in the works. It looks like nothing more is going to happen on this matter in any hurry so here goes.

Those who have been regular readers of this column will recall the special 15-part series from late 2005 entitled How Not To Buy Software followed by the 2006 34-part special series entitled Public Officials and Taxpayer Dollars. Both series concerned the disastrous information technology (IT) project known as CalWIN.

After the second series was concluded, I kept an eye on the matter and even offered repeatedly to help with the technology, but to no avail. Offers of help recently made to State Senator Dave Cox and State Assemblyman Ted Gaines (my representatives) have not yet produced anything although I am hopeful these two gentlemen will investigate as I have suggested and do something about this tragedy. Offers of technological help made to other senators and assemblypersons have been ignored. 

The politicians just don’t get it or maybe don’t want to. Please recall the huge lobbying figures I dug up earlier. I wondered at the time if it would take lawsuits to stop this flagrant waste of public funds, since our aggressively lobbied public officials seem to have no desire to act in the public interest. 

There was already a lawsuit in progress in Colorado due to the failed Colorado Benefits Management System project and one started in California (San Diego County). But the latter was directed only at one WCDS county with probably a narrow target and narrow approach to the problem. 
Incidentally, the Colorado IT project has likewise utterly failed, resulting in an average (stated recently) of 11,300 overpayment/error notices per month. It has been the subject of several legislative hearings this year but the politicians there still haven’t grasped the reality of the situation which is that the software is fundamentally flawed and cannot just be “fixed.” 

Recently, the federal government demanded that Colorado repay them $11.2 Million for overpayments caused by CBMS and that is now the subject of litigation. The accounting resulting from the ridiculous software was so screwed up that both sides agreed it was and therefore the amount involved was not readily determinable. The Colorado Attorney General noted the irony of the situation in that their own system was so screwed up it caused confusion and disputes over the amount of overpayments. Nevertheless, they are disputing the amounts, pointing out that their own software is so confusing it caused the feds to make mistakes as to the amount of the errors!

And outside onlookers are commenting that the matter is so fouled up that the amount of overpayments might well, by now, have reached the $100 Million mark.

Few people I spoke with in Colorado recently were even aware of the connection between CBMS and CalWIN. You will recall, of course, that CalWIN was the parent project. CBMS is based on CalWIN, with the same vendor, EDS. Also the design consultant here, Deloitte Consulting, was naïvely hired as Colorado’s “independent outside auditor” after their project blew up. Coloradoans I spoke with were likewise unaware that they had inadvertently hired, as supposedly independent evaluators of their disaster, the very people who were at the root cause of the disaster.

The government people running both projects (which were created by the same vendor – Electronic Data Systems) have mightily resisted accepting any help with the technology and each project has continued to plow through public funds at breathtaking rates. Colorado is around the $230 Million mark. On February 7, 2007, I received the following verbatim answer from Michael Weston, Information Officer at Public Affairs and Outreach, California Department of Social Services (primary state-level sponsors of CalWIN):

Based on the last approved project document, the Project’s total is $776,975,713. This includes one-time Development and Implementation costs of $515,086,688 and Maintenance and Operation costs of $261,889,025 (January 2005 through August 2009).

Wow!!! When I asked Mr. Weston if perhaps they could use some technology help his response was, “We don’t need any help.” Yes, Mr. Weston, you do. To you this may just be another routine project and you and your department can blow off offers of help because you’re in a position to so abuse the taxpayers, citizens, and welfare clients in need of help, but, to the taxpayers footing the bill, as well as people directly affected by this boondoggle, this is a serious matter.

Sporadic newspaper accounts of difficulties encountered in various of the 18 California counties involved in the Welfare Client Data Systems Consortium and encountered in Colorado with the spin-off project known there as the Colorado Benefits Management System have popped up during Web searches. But one recent search disclosed a lawsuit filed February 26, 2007, in San Francisco Superior Court by three welfare rights organizations/law firms, involving ten attorneys. I pulled up and saved a copy of the petition for writ of mandate filed in San Francisco Superior Court action CPF-07-507057 but I noted the Web site through which I became aware of it is off the air today. 

If you go to http://sfgov.org/site/courts_index.asp and check the Civil Online Register of Actions for #507057, you can at least see the filing information. The suit is against the director of the Department of Health Services and the department itself, plus Does 1-50. I am going to put on my lawyer hat for a moment and guess that, after some discovery, they will amend the petition to replace some of those Does with the real players in this disaster. Each and every one of them richly deserves to have their lives turned upside down as I imagine ten aggressive welfare rights lawyers will be fully capable of doing.

The petition chronicles four representative tragic stories of people from San Mateo and Alameda Counties. The inept CalWIN software cut them off arbitrarily and incorrectly from entitled benefits. 
It’s a shame it has come down to this, but I guess that is the only way to get any response these days from our government. 
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112 – The Trio Of Fools

(Texas, Colorado, California)

Next column, we start providing California courts and lawyers with free or inexpensive tools but first, sit down in front of your computer, go on the Internet, and look at the following items for starters.

http://www.statesman.com/news/content/region/legislature/stories/04/19/19human.html
http://www.statesman.com/search/content/region/legislature/stories/04/20/20tiers.html
http://www.texasobserver.org/article.php?aid=2473
http://www.cwa-tseu.org/public/issues/accenture/accenturefacts.html
http://www.cwa-tseu.org/public/issues/accenture/ht_boondoogle_070320_contract.html 

That’s some recent info on the Texas version of failed welfare data management IT projects costing the taxpayers of at least three states over $1.5 Billion, totally unnecessarily.

Recall my two earlier special series on the CalWIN project and the last regular column from April 30, 2007. Note carefully the software vendor for the failed Texas project – Deloitte Consulting. Recognize that name? They worked here on CalWIN and were the supposedly “outside auditors” hired in Colorado after Colorado’s version, known as CBMS, failed spectacularly.

Now, about that trio of fools which would be the Texas, Colorado, and California governments.
For extreme foolishness to truly be appreciated, it has to be on a grand scale, but seeing it on a grand scale often blurs human vision and reason. When it’s too big – even though squarely in front of us – we can’t “see” it. As human beings, we often naïvely accept notions such as “too big to fail.” What we might quickly recognize as foolish when observed on a small scale, we fail to see as foolish when it’s on a huge scale. The obvious truth that something is horribly wrong suddenly “can’t be true” because it’s so big. The huge false idea just has to be true. It has to be. It has to be…..

Humans often tell themselves such things over and over until convinced. Then they defend their beliefs against all attempts by rational people to show them that what they have accepted as true is obviously false. If they refuse to look at the truth when it is laid squarely in front of them, then it’s “not there.” 

When such people are reasonably perceived as being crazy we label them as paranoid; when such people are perceived as not being crazy but just wrong we just label them as stubborn or just plain fools. Take your pick.

One great principle seems to pervade stubborn foolishness situations in the political area:  If you don’t acknowledge a problem, it doesn’t exist.

What do I mean by that? Well, if a politician is in a tight spot after backing some idea that turned out to be way off the mark, resulting in a large expenditure of public funds, then one tactic is to just not discuss it. Don’t deal with it. Don’t associate your name with it. Don’t put it on the agenda for a public meeting. And for God’s sake, don’t look at alternative ideas because if you do, you are acknowledging you made a wrong decision earlier. 

 Ancient beliefs by the Catholic Church that the earth was the center of everything were so widely believed and accepted that astronomers, who quite correctly reasoned out from observed relational movements of various heavenly bodies that earth had to be revolving around the sun, were labeled as heretics. If you’re in power, as the church was, don’t deal rationally with the subject. Get it out of sight. Treat it with derision. Tell people that Copernicus and Galileo are nuts. 

That sometimes works. For a while. Then someone else finally says to take another look. Then more people question it. And finally, the big foolish idea falls apart. That process can take years. Even decades. That can have consequences.

The governments/politicians of Texas, Colorado, and California are in power. In spite of all indications to the contrary, they are sure that a massive, expensive, “top down” project is needed to create huge “data systems” to handle simple determinations of welfare eligibility and benefits amounts, including both pure welfare items such as general assistance and related items such as federal Medicaid entitlements. The huge, expensive project approach has to be right. It has to be. 

But Texas has burned up about $500 Million, Colorado over $230 Million, and California over $776 Million and none of their systems work right. And they have the same common players floating through them, gleefully fleecing the taxpayers. All these “systems” are intended to keep track of welfare data, a relatively simple task. 

So at some point in time, people have to finally “get it.” When Galileo drops a light object and a heavy object off the leaning tower of Pisa and they hit the ground at the same time, that was just a fluke, right? Second time another fluke? Third time? Twenty-seventh time?

And if you’re thinking about now that I didn’t cement down Colorado as part of the trio of fools, look at these recent items, starting with http://www.denverpost.com/news/ci_5646121 (4/12/07 article).

Next, look at http://blogs.denverpost.com/washington/category/agencies-the-west/ (2/16/07 article) (you may have to scroll down a little ways) Or the 2/16 article may appear at http://www.denverpost.com/news/ci_5237631.

Here are the minutes of a legislative hearing (joint house and senate committee) that took place on January 18, 2007. http://www.leg.state.co.us/Clics/Clics2007A/commsumm.nsf/91320994cb8e0b6e8725681d005cb995/295fb110d24dc53087257267007cd55a?OpenDocument. I have talked to several of the people mentioned in these minutes. And see http://www.co.boulder.co.us/newsroom/templates/?a=695&z=0. And you may enjoy these somewhat sarcastic comments from September 2004: http://blog.davidyack.com/archive/2004/09/25/195.aspx.  Finally, http://cbs4denver.com/local/local_story_103093546.html. Play the two videos. If it wasn’t so tragic, you could probably injure yourself laughing while listening to them. 
Not quite convinced that it’s time to stop listening to Electronic Data Systems, Accenture, Deloitte Consulting, Sandra Erbs, First Data Government Solutions, and various politicians defending these foolish ventures? Well, we’ve got 47 states left. And California has 58 counties. Let’s see now, at an average of about half a billion per state (and that’s conservative) to produce failed welfare data management projects, we could run up a national tab of around $25 Billion before running out of states. And California could hugely boost that total because we’ve got lots more counties not yet involved in the foolish CalWIN project. And none of the projects would work.

As Albert Einstein once said, insanity is doing the same thing over and over and expecting a different result.

Daily Recorder 113 for June 2007

113 – Computer Clothes?

Down the line not too far stores may be selling computer clothes. Huh? What the heck are computer clothes? Clothes to better hold computers, of course. Okay, so what would they be like and why would we ever buy such clothes?

Well, to give this a little background, look at the development of personal computers. First they were big desktop machines. Even the first sorts of portable computers were clunkers. It was only a short time ago that sales of laptop style computers surpassed sales of so-called “desktop” machines. People are buying little ones with 10” screens.

All kinds of innovations have come down the pike in recent years. Handheld computers have added phone capabilities. Phones have computers in them. People have realized they might like to carry certain documents or other information with them but don’t necessarily want to lug a 15” laptop computer around in a carrying case with a strap that digs into their shoulder or a carrying handle that threatens to number their fingers. Innovators have responded.

A number of very small computers now have Microsoft Word and even Microsoft Excel loaded on them with at least a modified version of Microsoft Windows. Getting it all that small and working well has been a bit of a struggle for everyone involved but this stuff is now maturing to very usable forms.

The ultra mobile PC form factor (UMPC) was first put on large scale display early this year as an outgrowth of Microsoft’s Origami project for building a platform suitable for mobile computers that were more like regular PC’s than just being personal digital assistants (PDA’s) but were small enough and light enough to carry around all over the place.

Wireless access to the Internet has improved and is about to take a quantum leap forward in a year or so. Doing everything from reading Web-based e-mail to working on an Excel spreadsheet is becoming more and more practical with a device you can put in your pocket or purse, assuming you have a fairly large pocket or purse.

Foldable or bendable keyboards have started popping up in various forms. I have a bendable one that’s the size of a standard keyboard but you can roll it up like a tube. It has a standard USB connector. Some of the foldable keyboards are wireless. Innovators are starting to combine such innovative mobile keyboards that can fit into large pockets or purses or even a back pocket with small computers that can likewise fit into a pocket or a purse. 

Screen size is an interesting factor. After people get over the gee whiz wow! reaction to seeing little computers, they start wondering about the small screen size and how usable the computers really are. But screen definition has gotten incredibly better so a small screen placed closer to your eyes turns out to be able to function reasonably well. It’s sort of like when the eye examiner has you read the small print on a card to test your near vision. It can be the functional equivalent of a much larger screen placed several feet away from you. 

Have you ever put on one of those helmet-like gizmos that have a screen inside and digital stereo surround sound? Just like being in a theater. And you can play video games with them.

But where do you park these components while you’re taking a stroll down the wharf at the waterfront while on vacation? Ah, now that’s where the computer clothes come in. These components can be a bit heavier than what you might normally put in your pockets. And manufacturers might want to make the central computer unit a bit larger than the standard inside jacket pocket on a man’s suit. Women who are used to carrying around big clunky purses will take this whole line of development right in stride. 

Or then there might be the front pocket of a dress or even a blouse – sort of kangaroo pocket style – or even a backpack-like pocket at the back or even under an arm that might be set up to hold a component. How about the computer under the left arm and the keyboard under the right arm? Men could even adopt such styles of clothing. Or make those inside jacket pockets wider and deeper and use stronger material.

I really have no solid idea where this is all going to go but I think it’s going to happen in one or more innovative forms within the next few years because of what I see happening with mobile computers. Standard pockets may not work well because of the extra weight and, in some cases, extra thickness of the components that prevent some current gizmos from going into current pockets.

So, brace yourself for the ads from J. C. Penney. Ladies’ KangaClothes line all on sale this week! 35% off! Be comfortable on vacation!

Daily Recorder 114 for August 2007

114 – Close The Budget Gap – Throw The Bums Out!

As regular readers of my column should know, I abhor wasting taxpayers’ money on foolish computer projects that cost many times what they should cost, particularly when the software doesn’t even work right. Government gets fleeced regularly on IT (information technology) projects for a combination of reasons mentioned in prior columns. The biggest problem is the politicians because they hold the purse strings.

As I see it, the only way to stop this fleecing of taxpayers is to throw the bums out. Prior legislation to control lobbying has had no real effect. The remedy has to be applied directly to the problem. 

In spite of one failed project after another, and in spite of a gaping state budget deficit, state legislators insist on throwing money away on IT projects that have already effectively failed, others that are just being started or are about to start but are sure to fail because of their design, and others that are merrily underway, devouring taxpayer dollars like a team of sharks on steroids. 

I have written previously about the billion dollars or so wasted on one IT project to handle welfare data. As I see it, the difference there between Democrats and Republicans is the Democrats want to spend the money on the welfare itself while the Republicans want to hand it over to lobbying companies that promise to create welfare data management software but provide nothing that is usable. But don’t exclude the Democrats entirely from the latter group.

Legislators such as Republican State Senator Dave Cox are not going to stop throwing your money away unless you throw them out of office. In the face of an offer to help create prototype software to quickly demonstrate the incredible waste going on with a certain IT project, and after his request for references and the description by me of the people he should talk to, his first arrogant and pompous response was, “I don’t want to talk to your bowling buddies!” When I attempted to explain to him the technology involved and why he should talk to certain people who had personally observed certain good IT solutions to complex problems, he talked right over the top of me, saying, “I’m not going to talk to bowlers!”

That is your legislative representation at work. And if you are a bowler, you should be offended. You are beneath this great man. Personally I have bowled with a number of people who I think are way brighter than Cox or his sidekick so I don’t know where he gets off with the attitude.

Is the problem lobbying? Incredible ignorance of technology combined with a stubborn refusal to learn? Just plain pompousness? I can’t say for sure. Take your pick.

Perhaps the best way to demonstrate that easy to use software that can perform government data management tasks quickly and adeptly can be created quickly and cheaply is to just do it. So I’m hereby inviting requests from the court system and other state agencies for software solutions to their data management problems. All solutions I create will work on a standard Windows PC that anyone could buy at Costco, Sams, or CompUSA, and be usable by ordinary, non-geek, workers.

Know agency workers that need software? Hand them this column.

As I indicated at the beginning of the May column, I am going to start supplying the courts and lawyers with free or inexpensive software that works well on a standard Windows PC with standard widely available engines. The CalWIN project – about which I have written extensively – is the kind of thing we don’t want to and can’t afford to repeat in the court system but there are already signs that lawyers and particularly court systems are being fleeced. 

I realize that court administrators, lawyers, judges, and government workers and officials often have absolutely no idea what specialty software should cost and thus they are vulnerable to being taken. Software that has cost hundreds of millions and failed could have been done well for thousands or tens of thousands of dollars. 

Bureaucrats and politicians often rely upon “experts” who really don’t know diddly about writing modern software. State CIO Clark Kelso comes immediately to mind.

I have set up a Web site that you can regularly visit to see what I have created. www.rcpsoftware.com It’s a work in progress. Spare time stuff. Rather than working with some obscure proprietary format, the software I create will work with standard engines you can buy in virtually any computer store. Multimillion dollar projects that fleece the taxpayers and often cripple the users will be undermined here by cheap or free software that will work on a standard PC.

IT vendors who have regularly fleeced agencies of the government – from the courts to welfare agencies to corrections departments to insurance departments – aren’t going to like this column or the associated Web site much. But if you like having your taxes lowered, or if you work for a government agency that has been forced to use awkward, inept software that makes mistakes right and left and want it replaced so you can regain your sanity, you’re going to love it. Call me.

Bring me your ideas. Tell me what you want. Each month that I focus on this project, we’re going to highlight some government agency need and provide cheap or free software to address that need. If you are a politician that has resisted replacing huge boondoggle projects with simple, efficient, inexpensive projects, you may just see your name in print. 

If you contribute an idea or information on what is needed at some government agency, and you wish to remain anonymous, you can do so. But I may need details in order to construct the software. Examples would be eligibility requirements for some government program, or a list of the fields of data required, or a description of what you need the software to do. 

Daily Recorder 115 for September 2007

115 – Electronic Voting – A Solution In Search Of A Problem

Electronic voting. It sounds so modern, so sexy, so now and cool. But do we really need it? Is there any real benefit to it? 

Although this subject may not sound like it’s directly related to law offices and the courts I’ll bet dollars to donuts that arguments over this will wind up in the courts with teams of lawyers as gladiators. Lawyers, judges, and juries are probably not well equipped to decide such technology matters so I hope the resolutions here and across the country come out okay and hopefully occur away from the court system.

California Secretary of State Bowen was recently put on the hot seat to decide whether to scrap electronic voting or use it. She put at least a partial crimp in the predatory plans of hyping vendors to sell voting officials a bunch of unneeded electronic voting machines. My recommendation? Scrap the idea altogether and here’s why.

Let’s consider for a moment what computers are good at and when they just get in the way. Computers are really good at adding up lots of numbers quickly. They can sort things quickly in a large database. Computers come in handy for handling repetitive tasks, like something you do every day. Computers can transmit data quickly over large distances via the Internet or over dedicated phone lines or even wirelessly.

But there are some problems occasionally. Computers can be hacked. People with inside access can wreak havoc if they’re of a mind to do so and know how. As the joke goes about computer viruses, it’s not Boris in Russia that’s the problem, it’s Mabel in accounting. 

Unfortunately, our society is full of people with either evil minds intent on defrauding or cheating or evil minds that just like to screw things up for everyone else. Doesn’t spam just bug the $#$! out of you? Cybervandalism is the new childish way to act out for people who possess high objective intelligence but are short on things like morality, common sense, and consideration for others. Some people can even be bribed.

Look at the voting process. It happens perhaps a couple of times a year, or less. Presidential elections are only once every four years. Gubernatorial elections? Same thing. It’s not like we’re going to have to tally up a bunch of votes every day or even every week or month. Computers would be really useful if something was being voted on each day and you needed to have the results in minutes. But that ain’t the case.

I recently used my bowling software – SweeperScore – to score a bowling sweeper in Reno. The results for each event were available within seconds after the last score was entered. That was convenient because years ago, people had to wait for hours to get the results. Speed in getting results was important. A customer scored a sweeper in Las Vegas at the same time. He loved the instantaneous results.

But note carefully, by way of contrast, that it isn’t really all that critical whether you know the results of an election 20 minutes after the polls close or whether it takes until the next day. Or heck, even two days. No one is going to take office within the hour after an election. No one is waiting for money distribution as in the bowling sweeper situation. 

Frankly, with modern counting methods, it might make sense to have the elections closer in time to the date when a political office changes hands but the historical practice of separating these dates by months is still in place so what the heck is the hurry with getting election results? Isn’t accuracy vastly more important than speed?

Secretary of State Bowen conducted some tests and they did demonstrate that the machines can be hacked but what was the real meaning of the tests? Critics said the tests weren’t realistic because the hackers were given codes, physical access to the machines, etc. Of course the critics were right on the mark, if this was supposed to be a test of hacks by outsiders. I mean do you really think there’s a high probability that a lot of poll workers are going to say to a hacker who comes to a polling place, “Sure, come right on over here. Set your tools down on this nice table. Have fun. Hack away. And here’s glass of wine and some sandwiches for you while you work.”?

This was, however, a demonstration that an inside hack job could work. Look out for Polly Polltender who needs a couple extra bucks to look the other way! Figuring out after the fact how many votes were switched or deleted or added may not be that easy. Good old paper ballots might be a better bet.

So why did anyone ever even consider using these touch or tap electronic voting machines? It’s essentially the same situation as getting politicians and bureaucrats to pay hundreds of millions of dollars for data management software that should have cost little more than chump change. Companies like Diebold, with absolutely no qualifications to build electronic voting machines, got into the business because of political connections, gullible officials, and the possibility of bilking a lot of fools out of a lot of money.

I see the question of using electronic voting as a risk and reward situation. No real reward and some risk of an inside hack or computer failure. The choice as to what to do seems clear to me.

Daily Recorder 116 for late November 2007

116 – Let’s  Get Accurate Information About Oral Proceedings Reporting!

I read the article “Caught Short of Court Reporters” on page 13 of the November issue of California Lawyer magazine (a sister publication) and realized it was based solely on a court reporter’s perspective, without regard for the accuracy of the claims made. It is extremely unfortunate that such misleading information continues to be disseminated in the legal world and that the players in the legal system have not been better educated as to what is really available.

Several of the assertions made in the article are unfortunately just plain wrong and others are horribly misleading. To get another perspective – one that is based on fact – please go on the Web to http://briefcase.yahoo.com/mrappeal and look in the Daily Recorder folder. Read Daily Recorder columns 65, 73, 74, 89, 90, and 95.

The reality of the situation is that available courtroom technology for recording oral proceedings has leapfrogged over the best the court reporters have to offer. The article by Michelle Caldwell is based on the situation existing a number of years ago. Non-techies put a single microphone in the center of the courtroom and tried to record what was said. The results were horrible. Those days are long gone. The technology has progressed very rapidly. It is so good that it scared the court reporters, triggering a huge lobbying and lawsuit effort to stop the competitive use of superior technology.

Current equipment – used in other states and in a number of federal courts – features high quality recorders with eight independent tracks. Each track gets its input from a separate microphone. The transcriber can not only isolate and hear every word spoken, he or she can transcribe accurately when two or three people speak at once. Such equipment is available from Sony and Lanier.

In the wake of the technology advancements and potential huge cost savings, some other states have simply let the court reporters go. There’s no shortage of the ability to record oral proceedings in those states. They don’t need the reporters because they have superior recording equipment plus transcribers. And they don’t have any foolish protective legislation perpetuating the problems of yesteryear. The California court system has not taken advantage of what could be done because of ignorance, lobbying, and lawsuits. 

The advantage of modern technology over old style court reporting is so huge it triggered the “self-defense” lobbying and lawsuits by the court reporters. The lobbying and protective legislation is described in detail in the columns mentioned above. The “shortage” was artificially created by the court reporters! California is the only state which has banned, by statute, the use of modern technology in courtrooms. We should be ashamed of ourselves for allowing this to happen in a state which is home to Intel, Cisco, Logitech and other high tech innovators.


In short, there is no shortage of the ability to record oral proceedings in our California courtrooms, only a shortage in the type of tool (old style court reporting) which is mandated by lobbied laws. The current unfortunate situation will persist only as long as we encourage it.

Daily Recorder 117 for December 2007

117 – Let Them Eat Cake!

I read the article “Computerized Case Management Causes Headaches, Creates Hurdles” by Daily Recorder Staff Writer Colleen Flannery in the December 4th edition of this newspaper and decided to investigate further. Ms. Flannery reported a number of problems with a new system being used by the Sacramento County Superior Court. It’s called Court Case Management System. It was designed by one of the vendors (Deloitte Consulting) I previously warned about in my two series on the CalWIN debacle.

I think it’s the archaic system I heard being complained about in another county but I was denied the opportunity to see the display that associated users (such as the district attorney or public defender) would see so I can’t be absolutely sure.

After several phone calls and transfers, I wound up talking to a public information officer for the Sacramento County Superior Court and made an appointment to talk to the folks in the Executive Offices up on the 6th floor at 720 Ninth Street. I was told there would be someone there to answer my technical questions. I emphasized I would be asking questions about the technology as well as the costs since, after all, I do write a technology column.

Well I showed up on the 14th and spoke with Jack Chatters, Deputy Executive Officer. To put the matter bluntly, Mr. Chatters didn’t know diddley about the technology involved in CCMS. He couldn’t answer any technical questions. There was no one else there. My trip down there was basically a waste of time.

Except that it did reveal one very important thing – that the superior court folks must be greatly embarrassed about what they are using and the fact that they are using public funds to do it. Based on the non-information I got, I have to conclude that everything Ms. Flannery described and concluded is 100% accurate.

I have confirmed with others that the process at the clerk’s window has speeded up quite a bit since a month ago but it still takes longer than before CCMS. 

Mr. Chatters wouldn’t let me see what the clerks see on their computer monitors. Or see what they do to process a case. And he wouldn’t let me talk to them about the problems they are encountering. He was polite but he sure wasn’t about to let me see what the ruckus was all about. 

It’s one thing to let someone who doesn’t have high level technology knowledge listen to gripes from workers and get a look at the technology but quite another to let someone like me get a look at what’s going on, get information on the technology being employed, and draw conclusions.

And if you’ve just spent a pile of public money on technology that is way behind the state of the art and costs way too much, the last thing in the world you want to do is let someone knowledgeable get even a glimpse of how it displays and works.

If you’ve got something to hide, you play “Hide The Ball.” Again, Chatters was polite but he’s a champ at playing “Hide The Ball.”

To put it bluntly, setting up a system today to have litigants or their attorneys take or send paper documents to the courthouse for clerks to scan is just plain silly. Using scanning of any kind and PDF (Portable Document Format) is well behind the state of the art. That’s not modern technology at all. It only makes sense for documents that had to be on paper originally and then need to be filed now, such as an original of a will. Or as a backup system for legal pleadings while people get modern.

Present day technology would permit the electronic filing of a document in a courthouse 5,000 miles away without the filer ever leaving his desk. No paper need be involved. And the documents could even include automatic calculations for processes such as summing dollar amounts. 

Courts may not be using this technology but it certainly exists. And it would be a heckuva lot cheaper than using scanning, not to mention just plain faster. Personnel time is money. Paper and toner cost money. Transporting paper takes time. Scanning takes time. Printing things out only to have them later scanned wastes everyone’s time.

Seeing these ill-designed IT projects unnecessarily eat up millions upon millions of dollars of public money provides quite a bit of insight into why the state is having a budget crisis. Legislators are falling all over themselves finding new ways to waste money. They take money or advice from lobbyists working for vendors who regularly scalp the taxpayers.

Although “Let Them Eat Cake” was probably misattributed to Marie Antoinette and the “cake” involved was probably not cake in the current day sense and more likely had a meaning (“oven cake” used to clean brick ovens) equivalent to garbage, the attitude of government these days toward people who complain about waste in government and the confiscation of money needlessly through overtaxing is about on a par with that scornful and disdainful expression of contempt for the French citizenry.

Recently I have noted the increasingly angry tone of comments made on-line in respect to Sacramento Bee articles addressing the budget crisis and the ongoing schemes of legislators to spend even more money that the state doesn’t have on ever grander projects such as health care for everyone, including illegal aliens. We don’t need to tax more, just waste less. 

Money for such overpriced projects comes out of agency budgets. As in the AOC (Administrative Office Of The Courts) budget. Money that could be far better spent elsewhere. So if and when it comes time to slash agency budgets by 10%, as is being discussed, I can think of a good place to start.

Daily Recorder 118 for January 2008

118 – The Trouble With IT Is Political

Last month we looked at a really wasteful project embraced by the Sacramento County Superior Court called CCMS. And we regularly read in the newspapers and see on TV newscasts about the potentially disastrous state budget crisis. And yet we see our free spending state legislators cooking up new ways to throw away money the state government doesn’t have.

Whether it’s free everything for everybody with a hand out or juicy overpriced contracts for IT vendors, our politicians sure know how to throw our money away, don’t they?

Sooner or later Wall Street is going to get downright cold and cruel about our poorly managed state government by downgrading California’s credit ratings to junk or near junk status, costing us taxpayers tens of millions of dollars in extra interest. And the state may be unable to pay the bills it runs up. But I doubt even that will get the attention of the fools in Sacramento.

IMHO, what I have seen in the information technology (IT) projects arena and described at times in this column is but a microcosm of the overall problem. While the state spends about $2 Billion per year on IT projects, and probably more than 90% of that is wasted, I have to believe that there is a large percentage of waste in the budgets of many agencies of the state government even though it’s probably not anywhere close to the percentage waste on IT projects.

If this foolish spending was terminated abruptly, our state budget crisis would instantly vanish.

Some of the government IT projects that have consumed hundreds of millions of dollars each are simple enough that I (and I’m sure others) could have done them far better, producing far more usable software, with far better capabilities, in a tiny fraction of the time, and at a tiny fraction of the cost. But the projects go to lobbying vendors, courtesy of our corrupt and/or inept state government.

I have noted the increasingly angry tone of persons who have commented on-line in response to Sacramento Bee articles about the budget. People are justifiably angry. And angry people revolt, as history has shown us. People are fed up with both Democrats and Republicans. Both major parties have gravitated toward extremes and neither wants to run government in a businesslike manner. Common sense ordinary folks in the middle are left without representation.

Time for a change in that situation?

The political extremes situation is bad enough that I think the Republican Party ought to just rename itself to be the Christian Conservative Party and the Democrats should adopt Liberal Big Spenders Party as their label. At least then the party names would accurately describe those who seem to be in control of each major party.

What does this have to do with computer projects? Everything. The wasteful IT projects eating up your tax dollars like piranhas on steroids are often not difficult at all to do from a technology standpoint but the trouble with IT is political. Unless something is done to change the political landscape, foolish and overpriced IT projects and other extreme wastes of taxpayer dollars are going to take this state down the drain financially. Soon.

Don’t get the idea that just because I put the big spender label on the Democrats who currently control state government that Republicans don’t have their pet projects or don’t bear any responsibility. I sat right across the table from Senator Dave Cox (who loudly proclaims publicly he is interest in cutting spending) in his office, making a suggestion to him (because he represents my district) about how piles of money could be saved on IT projects and he wasn’t the slightest bit interested. He made it quite clear he is only interested in doing things with or for large organizations who can contribute lots of money or promise lots of votes. He was just plain rude. Someone else I know and respect commented that Dave Cox is all about money.

Senator Dave Cox is not the slightest bit interested in cutting government spending unless he personally gets something out of it.

And that’s not the only way that politics has turned IT projects into giant vacuums, sucking the taxpayers’ money from state coffers. The state now has a Chief Information Officer, Clark Kelso, who couldn’t write the software for one of the IT projects that have failed recently if his life depended on it. He was appointed. By a Republican governor. His knowledge of computers is years out of date. He’s part of the problem, not a part of a solution.

So maybe the answer to budget problems is to have a new political party arise, dedicated to running government like a business. No more foolish contracts (IT or otherwise) with lobbying vendors. No more foolish appointment of politically connected people who are totally inept at accomplishing the job for which they were appointed.

A Business Party? Biznocrats? The Government Efficiency Party? Are you fed up with the Dems & Reps? Enough to join a group dedicated to doing something constructive for a change? “Decline To State” is now the fastest growing group on voter registration forms, according to recent news reports. 

Maybe it’s time for a little revolution.

Daily Recorder 119 for March 2008

119 – Handling Technology Contracts

Boy did I get busy recently! So busy I didn’t write a column last month. There is certainly a never-ending supply of criminal appeals to handle. But there are also a number of very interesting things going on in the world of computers. So back to work.

At the last State Bar Meeting in September, I saw some interesting presentations and talked to some very interesting people about the use of computers in the world of law. One of the more interesting and useful things I came across is a book by David Tollen. David is a lawyer in San Francisco who has put together a nice intro manual for lawyers who find themselves dealing with technology contracts or the prospect of creating one.

As you should know if you have read my columns regularly, it is an unfortunate fact that a lot of technology development contracts go south and sometimes with a huge bang. The biggest disasters are with government contracts but non-government contracts can have their mini-mushroom clouds too. The world of computer technology is full of “experts,” many of whom have pathetically little knowledge about computers and computer software. What happens when one of these pretenders gets into a deal to write software, and then the truth about that person’s lack of computer software code writing skills becomes obvious, often after millions of dollars have changed hands? Here come the lawyers and the lawsuits!

If you have a client ask you about handling something dealing with software development or anything associated with computers, and you don’t really know much about that area of law, you might want to look at some materials I have reviewed and found to be quite helpful. Start by going to www.techcontracts.net. You will see a description of the book I looked at. Actually, it’s a nice little pocket guide which you can carry around with you while you read it in segments.

If you think, after reading the book, that you are really in over your head, then you might want to call up Mr. Tollen and associate him in your matter. He can be reached at 301 Howard Street, Suite 830, San Francisco, CA 94105, (415) 278-0950.

The pocket guide he created even has a sample contract in the appendix which should cover most situations pretty well and certainly will give you a good starting point in dealing with a specialized type of contract with which you may not be familiar. You need to read the whole book to understand the importance of each of the parts of the contract. 

One caution I will give you in dealing with such matters is that the best contract in the world won’t turn an inept code writer into a good code writer so you need to be cautious about money transfers if you are representing a potential purchaser of software. Buyers of not-yet-created software who part with money in advance often come to tears later. The simple, basic reason for that is that in the IT development business, everyone is an “expert” and yet few really know what they’re doing. Request a prototype be delivered for end user testing before your client empties his wallet or uses his checkbook.

If you’re representing someone on the selling side of software development, you might want to find out if your client really knows what he’s doing when it comes to writing software. Sure, if the guy has deep pockets and likes to engage in lawsuits, I guess you could look at an inept code writer as a source of future employment but ….

One thing you should anticipate from excellent software designers is that the design of any specialized application they create will change many, many times during development. Writing software is entirely different from building a road or a manufacturer supplying a dealer with 10,000 fishing poles to sell. In the latter cases, the parameters of the deal and many, many details are well known in advance. The width of a highway is planned in advance. You know what the roadbed material is going to be. The model/models of fishing pole(s) are selected in advance from an advertised list. Changes are not likely to be major in a smooth transaction in either of these situations. 

But with software design, flexibility is important. Ultimately, you are dealing with human beings and their reaction to new tools. There are surprises galore.

I have written a number of specialized applications that all work extremely well and yet were not describable in detail in advance. I cannot think of a single piece of software I have written that could have been described in detail in advance as to exactly what it would look like on a computer screen or exactly what features it would have. I am currently writing a specialized application and it changes in detail every single day.

And when it’s done, it will work spectacularly. And you may have a chance to see it in operation in the near future. Could it have been described in detail in a contract? Nope. Not a chance. But it could have been described as to general functionality.

Keep that lesson in mind.
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120 – How To Prepare A Table Of Authorities

Someone suggested writing on how to do certain things with computers. If you want to know how to do something, let me know (Richard@rcpsoftware.com or rcpbusiness@sbcglobal.net) and I’ll see if I can help. The request was to explain how to prepare a table of authorities for a brief. I handle appointed criminal appeals.

In a modern electronic document, tables of authorities are constructed by (1) set up a receiving field or fields (i.e., an empty but titled TOA) where you want the TOA, (2) go through the brief and marking the items you want to have displayed by those fields, and (3) have the computer scan the document to find all the complying items and place them in the correct fields in alphabetical/chronological order. 

Using Microsoft Word, you Insert (use that menu) a Reference and select Index and Tables. Select the Table of Authorities setup and make your choices, depending on the styles you like. Within the general TOA reference setup you can have sub-fields such as California Cases, Federal Cases, etc. The way you lay this out as to formatting style and order is largely a matter of personal preference but you should put the California items up front in your TOA for a California appellate court brief.

Each sub-field within the TOA is just a “category” to the computer software. Microsoft supplies default titles for the first few numbered categories. Microsoft gives you plenty of categories (16) to choose from but remember, they’re not lawyers so you’re probably going to want to go through their default titles list and change the default category titles. Here’s how. Hit Alt+Shift+I. That brings up a Mark Citation box. Click on the Category button. You will see the default list. Start at the top and replace their titles with your own.

To do that, click on the default title or number, go down to the Replace With box, type in your replacement title, and click on Replace. Keep doing this right down the list for each title you want to replace. Note that what the computer really “sees” is just a numbered field. The computer will use your title for the sub-field but doesn’t really “see” it that way. Scroll down the default list and note the list continues on in numbered fashion. Categories will appear in the order set up in that list.

To save time, you don’t want to go through this setup procedure in every brief you write so you make a template, then use it every time for the type of brief (e.g. reply brief) you want to write. You should have a template for every conceivable type of brief, petition, etc. you will write so you should set up one with embedded formatting codes for the TOC, TOA, argument headings, general brief text, quotations, etc. for each type of document. The TOA categories list you set up is kept separately by Word (in the Normal template) so it applies to any document, whether opening brief, reply brief, petition for review, etc.

If you are just starting out in criminal appeals (or have never set up a broad-ranging set of pre-formatted templates) and all this seems like a lot of work, I have a set for sale. $150 plus tax. All the Microsoft Word templates will be customized with your personal information. It takes a while to customize each set so I don’t really make anything on the process above what I would make doing appeals but these sets are available if you could use them.

Once you have templates set up, and you have written a brief using one of them, you need to mark items in the brief to have them included in the TOA. Note the concept involved. You identify the item, tell the software which numbered category it belongs in, then go on to the next item, etc. When you are all finished marking items for inclusion in the TOA, you ask the software to “generate” the TOA. 

Depending on which version of Word you have, you generally don’t want to just “update” a TOA. That works fine for the TOC because there is only one big field there. But there can be many sub-fields (i.e. categories) in your TOA. And you will find yourself in another chain of selections that you don’t want to be in. So use the Insert menu procedure. 

Start to generate the TOA with your cursor in the first sub-field (i.e. category) which in my templates is California Cases. Then the software will update that sub-field and all subsequent sub-fields. You Insert a Reference and that will be an Index or Table type so select that on the menu. (A TOA is actually an “index” in computer lingo but that’s another story.) It is best to leave the default formatting alone in the Index and Tables dialog box because, remember, you already set up your desired formatting and permanently embedded all the styles in the template that you used to create the brief. Why would want to now change all that carefully set up formatting?

Select All categories and click OK. A current computer should take only a few seconds to generate the TOA. 

A couple of hints about marking text in a brief for inclusion in the TOA. Remember carefully, a computer reads from left to right. For numbers too! 14 comes before 4. Fifth comes (and is sorted) before Fourth. On the other hand, 04, 05, 06, 14 is a chronological sorting to a computer. Amendment 04 is sorted before Amendment 14. When you mark the text to be placed in the TOA, you can modify what appears in the Selected Text box. 

If you place the Mark Citation box at the top of your screen, and pull the top border of your document window down a bit, you can quickly toggle back and forth with Alt + Tab and see all the text.

Curious what else I do with computers and software? Look at www.rcpsoftware.com. 

Richard Power is a criminal appeals attorney and owner of software developer RCP Software in Shingle Springs, California. He may be reached at 530 306-6370; E-mail: rcpbusiness@sbcglobal.net or Richard@rcpsoftware.com. 
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