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Daily Recorder 041 for August 2000

041 – Lexis.com, Part 6 - News & People Searches

Sometimes lawyers need non-legal information to help with a case. You know the situation. You’re wondering what the other guy’s expert witness is like. Has he ever said anything you’d like to confront him with at trial? That’s a Chesterfieldian way of saying, of course, that you’d like to shove it down his throat.

I remember the pained look on a doctor’s face when I tried an AFDC support case in Alameda County years ago, presented a cautionary statement - about using blood test statistics, just like the way the DA was using them to prove paternity - to the DA’s physician witness, and then asked the witness if he agreed with that caution. Of course he had to. Heck, he was the author. Ain’t that just great fun? 

Note. Yeah, I lost the case. The DA brought the kid into the courtroom and the kid looked just like the putative father. Ouch! But it was fun trying to beat it.

Okay, now fast forward to 2000. It’s often much easier these days to find all the good dirt on a witness. Lots easier. Now we have electronic searches. You can find news articles, public records, and employ a “people finder” tool. It’s just amazing what you can find without even getting up out of your desk chair. I had to motor from Oakland to San Francisco to search for the stuff written by the doctor. Hey, Lexis.com is even an environmental aid. It saves gas!

Just for the heck of it, I ran a search on the name of one of my clients, Randy Kraft. This death penalty appellate matter was recently argued (May 30, 2000) in front of the California Supreme Court and decided August 10th, the day before I finished this column. Such a search is easy to do with Lexis.com. After you log in, look under “Option 2: Explore Sources” for the News link. Click on it. Select a grouping you like, such as “News Group File, Most Recent 60 Days.” 

In the search box I entered “Randy w/2 Kraft” to find references to the name Randy Kraft. I used w/2 to find instances where the target words were within 2 words of each other, allowing for the possibility an article might use his middle name, Steven, or his middle initial. Up popped the results.

The first item flagged was an August 11th (note that it’s the current day) Los Angeles Times article on page 1 (also page 3) by writer Richard Marosi, with whom I had spoken on the telephone the day before. Several more news articles also described the California Supreme Court decision on the 10th. Note that the w/2 search also pulled up a reference with a middle initial. It seems that a listing of local traffic court dockets in the Chicago Daily Herald included a Randy S. Kraft, whose case for driving with a revoked license was dropped.

A Randy Kraft writes for a newspaper in Allentown, Pennsylvania, and therefore his name popped up several times in by-line references, as did a Randy Kraft in Omaha, Nebraska, who is going to be a car dealership general manager.

One last reference pulled up an article, primarily about Cary Stayner (accused of killing the women in Yosemite National Park) and attempts to analyze his brain. The article described attempts by the defense team to produce evidence of brain abnormality through use of a PET (Positron Emission Tomography) scan. Mr. Stayner was tested at the U.C. Irvine Brain Imaging Center. As noted in the article, U.C. Irvine Professor Monte S. Buchsbaum was a pioneer in the field of using such tests in criminal cases and he testified in the Kraft trial after testing Mr. Kraft and finding brain abnormalities.

Which all leads rather nicely into another example of how to use the powerful lexis.com search tools to find out what has been said about or by someone who might be a witness at trial. Who is Monte S. Buchsbaum? Go back to the Option 2 listing of possible News sources. Several may strike you as fertile ground. If you click on the Transcripts link, and search it, the first item listed is a June 15, 2000, ABC newscast transcript. Dr. Buchsbaum, now also working at Mt. Sinai School of Medicine, is being interviewed about the use of PET scans. A total of 14 items are listed, including interviews about scan patterns for gamblers and schizophrenics. Interesting.

Clicking on the link “Medical and Health Materials Combined, All” and searching that source in the manner previously described yields items such as an article by Dr. Buchsbaum for the American Journal of Psychiatry entitled, “Hypofrontality in Schizophrenia as Assessed by PET.” 

Note carefully that the last searches were in sub-categories under the general heading of News. If you back out to the highest level, it may occur to you to search other databases for target material. Using the same search (monte w/2 buchsbaum) in the Combined Federal and State Caselaw database yields some interesting results. In United States v. Gigante (E.D.NY 1997) 996 F. Supp. 194, 1997 U.S. Dist. LEXIS 20099, the Table of Contents lists Monte S. Buchsbaum, M.D., as a defense witness. His testimony is also summarized and some is set forth in detail.

You can also see that he testified in People v. Holt, 15 Cal.4th 619, and last but not least, in People v. Kraft, 2000 Cal. LEXIS 5822.

This is just a taste of how such powerful tools can be used. I am sure you will find much more inventive methods than I have found. Lexis.com, has a free one-week trial. Call 1-800-344-3730 ext. 4164 and try this out hands-on. You will be glad you did. Note carefully during your searches the many hyperlinks to other sources. This is an integrated system at work for you. 

Closing Note: According to a 7/11 broadcast e-mail from InfoWorld, Corel, which had rented out booth space at PCExpo, was a no-show. It was rumored then that the financially strapped company was on the sales block. If you have been reading my column regularly, and have accepted what I have been saying about the technology involved, this development should be no big surprise. In a more recent development, a filing with the SEC indicated Corel would probably run out of cash by the end of this month.

It is rumored that Corel may sell off holdings in GraphOn Corp. and other assets to keep afloat. CEO Cowpland has not, however, announced plans to sell any of his sports cars, his glass-walled mansion, or his wife’s extravagant, diamond-studded clothes.
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042 – Lexis On The Web, Part 7 - LexisOne.com

Still afraid to use the World Wide Web for legal research? You have lots of company, but you needn’t fear the Web. It’s not going to ensnare you and feed you to a mean old spider lurking somewhere in the Web. The Web is a good thing. It’s a friendly thing. It can be warm and cozy. Computers never bite, although they sometimes crash temporarily.

Lack of familiarity with computers has been a huge source of hesitation by lawyers in this age of wondrous technology innovation. But once you get used to the keystrokes, the organization of a legal research Web site, copying and pasting from an HTML encoded page, and a few other routine tasks, doing research at Lexis.com is a breeze. And it becomes second nature and comfortable, so much so that you’ll wonder how you ever got along without it. It’s a comfort thing. Like getting used to microwave ovens.

Our troops did well in Desert Storm because they grew up on Nintendo and Atari games. Targeting and destroying enemy tanks and planes with high tech electronic gear was second nature to them. It was not foreign or intimidating; it was familiar and comfortable. It was like an electronic shooting gallery, only the Iraqis found out it wasn’t much fun for them. They had modern Soviet equipment but they weren’t familiar with it. They had no chance. 

The human body and mind adjust gradually to their environment, to the demands placed upon them. Then they feel at home, adapted. We had the equipment in Desert Storm and we were adapted. 

Lawyers seem naturally skeptical about adapting to modern technology and often fight it, particularly Microsoft technology. But that needn’t be. You just need to use a new tool hands-on for a while to get comfortable with it. Then it’s on your side. It’s your tool. It’s your weapon. The world of on-line browser-based legal research is the modern way to go to war against the legal research challenge. 

Demonstrations by technology reps may be enough for some lawyers but many feel they need to test the new technology hands-on. In a real situation. On their own time. In private. And many people are also not willing to jump, with a large financial investment, into a new process when they don’t recognize a high potential return on investment in that process. I took the jump long ago and it has paid off fabulously but many are still afraid to do so.

Today, you have the opportunity to get hands-on familiarity with the process of doing legal research on the Web. Lexis has provided a new introductory Web site called lexisONE. It is particularly valuable for solo practice and small office attorneys. Point your browser to www.lexisone.com and take a look. Lexis has provided free case law going back 5 years. This will give you a chance to work with a Lexis screen display and get used to this approach. And remember, it’s free.

For a sample search, click on Free Case Law, select California law, then enter any one of the following words in the Parties window: “kraft,” “poplar,” or “majors.” Then press the Enter key or click on the Search button. If you read the entire Kraft opinion (107 pages) you have too much time on your hands. If you enjoy reading the facts, you need help.

Is lexisONE.com a teaser to get you on board? Yes, I suppose, but it’s a really valuable one. Take advantage of it. It’s like a free ice cream sample. Don’t be shy; take seconds. You don’t get the whole enchilada with this free sampler but you’ll get the idea. What’s missing? Case Summary and Core Concepts. Also, there are no hyperlinks to other cases, codes, etc. 

In the full display, the Case Summary section includes Procedural Posture, Overview, Outcome, and Core Terms. The Core Concepts section is very much like West’s or Bancroft-Whitney’s headnotes, except the organization of the law is more modern, not burdened with the baggage of old conceptual divisions in the law and old terminology that do not fit well with modern language usage. You can jump from any Core Concept to the location in the opinion where that concept is discussed.

Lexis.com, has a free one-week trial for the complete version. After you feel more comfortable with the lexisONE.com sampler, call 1-800-344-3730 ext. 4164 and try out the whole enchilada hands-on.

Closing Notes: On Tuesday, August 15, 2000, founder Michael Cowpland resigned as CEO of Corel. Still pending, of course, are the charges that he violated Ontario securities law, allegedly using insider information about a lower-than-expected quarterly financial report for the third quarter of 1997 to sell 2.43 million shares of company stock for some $14 million. His wife has still not announced any plans to sell off any of her fabulous clothes collection (including the catsuit with the diamonds) to benefit shareholders of the company. And incidentally, if you still haven’t figured out that WordPerfect is dead meat and you want to invest in its future, you can buy Corel stock these days for a lot less per share than Cowpland managed to get for his shares.

Have you set up your office betting pool yet (see last month’s column) for the date Corel will file for bankruptcy? 

Early readers of my first column series from the 1994-1995 time period may recall my predictions about this eventual outcome for WordPerfect strictly based on the technology involved and my cautions and suggestions since then that legal profession users migrate to Microsoft Office. Have you migrated yet or will you be one of those left behind in the dust?

And here’s another prediction. The next company to take a permanent dive may well be Novell. Why? The company has no long-term unique product (no market niche) and its current networking (NetWare) products are becoming less and less valuable as time marches on. Just as I was finalizing this column for publication, I received a Computerworld broadcast e-mail noting that Novell is about to lay off 25% of its work force. You can read the whole story at http://www.computerworld.com/cwi/story/0%2C1199%2CNAV47_STO49429%2C00.html?pm.
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043 – Billionaires, Zillionaires & Castles

The techie leaders are rich. And their exploits are sometimes entertaining. Look at Larry Ellison, the head honcho at Oracle, dumpster diving outside the offices of Microsoft allies, looking for dirt. Seems like a suitable project for him, as others have noted. The poor thing! He’s unhappy because Gates has more billions than him. And consumers rejected his lofty dreams for Internet devices to replace PC’s with that nasty, annoying operating system called Windows.

Poor Scott McNealy. He graduated from Harvard while little Billie didn’t and now little Billie, the dropout, has more billions than him. And Billie was even arrested once! Yup! In Albuquerque, New Mexico in 1977. APD #105519. For speeding and driving without a license, according to Bill. (Presaging a fast upward rise in the fast lane??) A Microsoft official said later it was for running a stop sign.

Michael Cowpland, the former CEO of Corel, built a glass-walled mansion with all the bucks he milked from Corel before that company (which he founded) went in the tank. His wife has a catsuit with diamond nipple ornaments. They have lots of sports cars. Never have to drive the same one twice in a week. But if things don’t go well with his insider trading case, the tabloids may have to interview him in a Canadian prison. Ah, such is life in the fast lane.

Silicon Valley is crawling with zillionaires. Young techies with piles of bucks. There’s so much money floating around down there that housing prices have been forced up to the point where some $50,000/year programmers have to sleep on buses.

Bill Gates has a mansion in Washington armed with so much technology you might wonder if the toilets will still flush if the electricity goes out. He’s settled down now. Wife and kids. 

Netscape’s founder sold the company off for a pile of money before it’s flagship product became just another browser. There are piles of programs out there that have risen and fallen in consumer’s taste patterns faster than you can say, “It’s history.”

Many of WordPerfect’s original personnel walked away with millions from what ultimately became a disaster due to outmoded technology. On the other hand, Felipe Kahn didn’t get away from Borland’s problems fast enough and he had to give up lots of his bucks. I think he lost his mansion in the fiasco. 

Lots of guys made lots of bucks, selling stuff to you, the customer. But did any of these guys ever give you say a million or so from their pile of bucks? Didn’t think so. Never gave me any. Of course I never actually asked but … And we, collectively, gave them all this money. Humph!

Let’s face it. These guys are/were out to help themselves. Of course, along the way, they can help you immensely (if you’re willing to take advantage of what they offer) as they march down the yellow brick road to their castles and rake in the bucks. Gates didn’t get rich selling stuff that no one wanted. A huge percentage of our society (excluding a bunch of WordPerfect-worshipping lawyers, Luddites, people with entrenched interests threatened by modern Microsoft technology, and Microsoft competitors) bought Microsoft software. They camped out for it. Business users profited tremendously from it. Some of us laughed all the way to the bank.

But sometimes the head nerds have problems. Their technology becomes outdated, inferior, worthless. The money machine grinds to a halt. The phones go dead. Someone has a better product. Much better. The wife has to give back some of her half dozen sports cars or excess jewelry. The castle gets foreclosed. But such is life in the fast lane.

So how does all this make any difference to you, the lawyer just trying to get his/her work done and make a couple of bucks to pay the bills? It really doesn’t, and that’s the point. So what if Nerd A triumphs over Nerd B? Isn’t the most important thing for you what their products can do for you? That’s the approach I’ve always taken. That’s why I switched to Microsoft Office years ago and wrote my own AUSoft AppealForms and other software (based on MS Office) to do my criminal appellate work. Works a lot better than buying the inferior stuff just so some nerd “won’t get any of my money!” As if he needs it.

Closing Notes: As a further chapter (or two) in the continuing saga of the incredible shrinking Corel, Corel recently laid off most (139) of the workers at a software development facility in Dublin, Ireland. Now that’s getting almost personal. I have Irish ancestors! In the face of dwindling worldwide demand for Corel’s outdated products, there was little need to continue the plant’s job of translating Corel’s software into foreign languages. And Corel needs the cash. Desperately.

Microsoft to the rescue? Say whaaat? Yep. It was announced October 3rd that Microsoft bought $135 Million worth of non-voting convertible preferred shares of Corel stock. With Cowpland gone, his replacement, Derek Burney, made a deal with Microsoft, apparently to develop products for Microsoft’s .NET platform. More details later as they develop.

And finally, on September 26th, the United States Supreme Court announced it would not take the Microsoft appeal away from the U.S. Court of Appeals. Please recall my prediction in my July column that the breakup of Microsoft will never take place. I’ll stick with that prediction.
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044 – Searching, Searching

Well, recently it came time for the old folks to get together again, 40 years after graduating from Berkeley High School. 40 years! Yikes. It’s the Viagra crowd with canes and walkers. Nah, not really. We’re in pretty good shape, considering. After that much time though, it’s sometimes hard to find people. People didn’t keep in touch with the reunion committee or other grads. So I helped out, giving Lexis.com the acid test. Could we find these folks based on old information, maiden names, sketchy information, etc.?

When I started helping, I really wasn’t sure how much good I could do. By the time I had gone through a bunch of names of people the reunion committee absolutely couldn’t find, I was truly astonished. Found my prom date in Florida. She got married and moved. But couldn’t’ find my girlfriend from junior high days. Found people from California to Arizona to Illinois to Tennessee. One after another. If I ever doubted the power of modern electronic database searching, those doubts were reduced to de minimus levels.

While you can’t find everything or everyone, if the information is in the available databases, and you attack the situation in the right way or ways, you can extract data that would be totally impractical to find by almost any other means. To fully understand the processes I used, you probably need to see a hands-on demonstration of Lexis.com but I will try to hit the highlights here and in my next Lexis column in January.

All such searches depend on the information (data) being present in various databases. Data might include (current and former) addresses, former names, birth year, spouse names, and other numbers or words of any type. 

When you search for all reported California appellate decisions that mention “Winnie the Pooh” (a very important search of course), you are searching a database. In that case the database includes California Supreme Court and Court of Appeal case reports. Yeah, I know. Are there any such cases? Yep. Two of ‘em. One even mentions Yogi Bear and Smokey the Bear so you know it’s an important case.

To find people, you logically might want to search for maiden names, former addresses, current name, possible current city and/or state, or birth year among other possibilities. Bear in mind that you can only find what is there so keep an open mind as you search. Some listings have middle initials instead of middle names. Some have neither. Former addresses are not always listed. Birth years and/or months are sometimes estimated and sometimes not listed at all. 

Databases from which this electronic data is extracted are prepared by human beings who make mirsteaks. Sum peeple cant spel wirth a dam. Even real estate records can occasionally have a wrong address. One record (I checked up on myself) had converted my post office box number into an apartment number. And finally, people have been known to change their names, like from Alexandrowicz to Alexander. I knew a kid whose mom changed their name from Szentmiklossy to Sandor. Can you guess why?

All right, so armed with a little knowledge (always dangerous) and lot of flexibility, I dove into the available databases to see what I could find. 

The Lexis.com searching mechanism includes links into various specific databases plus links into certain combined databases. The Lexis folks have combined of number of interesting databases, for example, into a database called EZFIND Combined Person Locator Nationwide. It’s not the only combo database I used, but it turned out to the best overall (at least as a starting place) for the task at hand. 

Searching principles for the available databases are pretty universal. You look for words, numbers or combinations of them. You can use certain Boolean connectors like “w/3” which means the connected items must be within 3 words of each other. You can search a combination of terms, each term being simple or complex, by isolating the terms from each other - just as in a mathematical expression - by using parentheses. 

One interesting and powerful search expression when looking for people turned out to be “pre/1” which means the first item is one word prior to the second. For example, if you are looking for Carol Day, the expression (day pre/1 carol) may be very helpful, since databases generally list last name first. To find Ellie Mae Slokum, you might want to include (ellie pre/1 mae) in the search request. (You have no idea how many Ellie Mae ---‘s there are in Kentucky, Tennessee, West Virginia and a few other places.)

How powerful can this stuff be? Well, as an example I searched for one classmate with no luck at first. She didn’t show up at all under her maiden name, But then Suzanne told me she thought Sandra had married someone named Johnson. Ouch! Yeah. Big help! Do you have any idea how many Johnsons there are in this country? Just in California? Fugeddaboutit. Ain’t gonna find her. 

Unless …. it just so happens she used to live on a street with an unusual name like Yampa Way in Fremont. Yampa pulls up more than 1000 results nationwide but Yampa Way Fremont narrows it a bit. When you add Johnson, guess what? It’s down to 6 hits and 5 of them referred to the lady in question. Found her in Crossville, Tennessee, complete with street address, husband’s name, other former addresses, and a birth year that confirmed it beyond any doubt. Jeez!

In the olden days, it would have taken a small army of sleuths a long time to run this down if they could do it at all. What an incredible endorsement of the power of Lexis.com’s electronic databases! If such tools would be of use to you or your law firm, contact Lexis at 1-800-344-3730 ext. 4164 to request a free demonstration.

In January we will continue this discussion, delving more into the principles of database searching and more practical applications of those principles using Lexis.com.

A reminder: You can get a FREE taste of what Lexis.com is all about at www.lexisone.com.

Closing Notes: Lexis has been busy with their Core Concepts/Case Summaries project on Lexis.com. As of September, they had created 250,000 summaries and concepts. They had 280 lawyer-editors who began writing the summaries and concepts for the retrospective cases in late 1999 as they became trained. They are now adding approximately 7,500 summaries a week to LEXIS. 

Lexis is expanding the Case Law Summaries and Core Concepts program to include all significant reported cases in U.S. jurisprudence.  To accelerate the process, they are hiring and training another 300 lawyer-editors plus support staff.  The full team will summarize about 3.3 million cases dating back to 1730.
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045 – How Far Have We Come?

Continuing a long tradition (well, all right, started last year), this is my annual wrap-up of legal computer technology progress. Let me start with a quote:

"... because most politicians and bureaucrats are technological idiots, it's going to be crucial for the rank and file members of the IT community to find its collective voice soon." --Michael Vizard, InfoWorld Editor in Chief.

So, as we end the millennium, how far has the judicial system come in employing modern computer tools? Not very far, I’m afraid. While telling everyone else what to do (e.g. DOJ v. Microsoft), lawyers, judges and court administrators are way, way behind. They bumble around on their computers, trying to make outdated approaches work. And they resist help offered by knowledgeable people. 

I see this regularly with lawyers who are doing the same work I do - appointed appeals. They blame their financial problems on everyone else when, in many cases, a good long look in a mirror would reveal the primary source of their problems. They should listen more, use what they hear from people knowledgeable about computer technology and whine less.

In spite of the technology being available for years, I still can’t file an appellate brief over the Internet. Compensation claims are filed on paper even though I designed software which could do it over the Internet, with automatic calculations. And even more advanced software could easily be designed to accommodate modifications by the appellate projects. But the people involved absolutely refuse to use such Microsoft-based approaches and refuse to even install the basic Microsoft software required. 

The few appellate lawyers who are willing to use modern Microsoft technology are forced to waste incredible amounts of paper (not to mention time with printing and assembling) and the taxpayers pay (by way of reimbursement) for a lot of this foolishness. Staff attorneys at the appellate projects mightily resist the use of electronic transcripts, throwing one roadblock after another in the way. A few appellate justices have suggested we ought to use modern methods to cut costs and improve efficiency but they rarely follow up on their occasional comments.

Costs and efficiency could be dramatically improved at the trial court level as well. Lawyers should file their pleadings in word processing files. The documents could be sent over the Internet or filed on a small disk mailed to the courthouse or handed to a clerk across a counter. Court minutes, other orders, and other items kept in clerks’ files should be kept primarily in electronic form and only printed out on paper when absolutely necessary. One clerk told me she prepares minutes in Word, prints them out, then deletes the Word file! Absurd!

A little while back I saw some clerks working on photocopying (making multiple copies of each item) hundreds of jury questionnaires for death penalty appeals. What a silly waste of time and money. The electronic solution is fast, simple and cheap.

Have you ever seen file storage areas in courthouses? We pay for incredible amounts of file storage space that is totally wasted in this modern electronic era. It is also a time-wasting exercise to find things in the morass of paper and file folders. Copying of paper items is incredibly expensive, requiring not just the paper but also lots of personnel time and machine costs. And people make lots of totally avoidable mistakes in the process.

Lawyers are trained excusers and whiners (aka advocates?) and boy do they have excuses! “I like the feel of paper.” “I don’t want to use anything made by Microsoft.” “I don’t like to read stuff on a computer screen.” “The client can’t read a computer disk.” These excuses are nonsense but so far there is strength in numbers. At least up to a point. 

However, let me digress momentarily to what I think is a related topic. Recently, in another publication (I think it was California Lawyer), there was an article about stressed-out lawyers. Alcoholics. Drug users. Not getting their work done. Not successful. In deep financial trouble. 

Let’s face it, there are way too many lawyers in California. Way too many have wanted to do personal injury litigation, which has led to lots of abuses and problems. And way too many have wanted to do what I do - appointed appeals. Not enough work; too many lawyers. Something has to give.

And it does. Often, apparently it’s the lawyers. Stiff, brittle, and inflexible, they break because they won’t bend. They refuse to adapt. “I won’t!” 

American business, on the other hand, has adapted broadly to the electronic world and it shows in tremendously increased productivity. Outside the lawyer world, I send and receive documents effortlessly. If I happen to ask if they can handle an e-mail attachment or open a Word document, people often react as if the questions are silly. Silly to the point of “Duh!” Of course they can do routine operations with a computer. “Doesn’t everyone have Microsoft Office?”

When dealing recently with some lawyers (from an office which shall remain unnamed), one lawyer I was dealing with couldn’t open a Word file I had attached to an e-mail. I offered to send him a free copy of Wordviewer as an e-mail attachment. But that would require him to download the attachment and he didn’t know how to do that either. The communications software he was using sounded so ancient it may not even have the capability of handling a simple attachment download. A second lawyer at the same firm had a similar problem with something I sent to him.

Both of these lawyers are nice guys and I think they are actually willing to learn and apply modern technology. But they are trapped in a cage of ignorance.

Many school children could handle these tasks easily. But lawyers have problems because they refuse to adapt and learn. In all fairness to the two lawyers involved, I will add that much of their problem is due to the bad influences around them to which they have probably been pressured mightily to conform. They are surrounded by abysmal ignorance of modern technology. And the kicker is that the people they look to locally as IT “experts” are literally dunces in the field of modern computer technology.

Recall my opening quotation? I think it is time for California taxpayers, and lawyers – those are ready to put aside the past, as well as those familiar with modern Windows-based computing procedures - to descend on their legislators and demand that our court system be brought current in computer technology.

The future is here now. Are you ready?
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046 – Public Records Searches – Part II

In my November column, we looked at some general principles of public records searches and some examples of how one could use the resources at Lexis.com to find people not seen for years, such as high school classmates. Please refer back to that column for the introductory material on search connectors. 

Getting really good at finding things in public records is a combination of art and science, as I discovered hands-on. You can find what’s in the databases if you look the right way but records are not always kept exactly the same way everywhere and people make mistakes in recording data. So always keep kind of loose instead of being rigid when trying to find things. Be flexible and imaginative. Take potential database errors, omissions, estimates or alternative ways of recording things into account.

When trying to find people not seen or heard from for many years, you need to consider various possibilities – some pleasant, some not so pleasant. Unfortunately, people die eventually. To confirm that possibility, you may want to search through Social Security Death Records or other similar databases. Bear in mind that databases may have limitations. For example, the Social Security death records only cover certain decedents on whose behalf Social Security death benefits were paid, not everyone who died in the United States.

To get to the Social Security Death Records database, select Public Records from the general categories listed under “Option 2: Explore Sources” on the initial “Search” page. Then select “Marriage, Divorce & Death Records.” Select “Death Records.” 

From this page you may be able to access state death records if the state involved has made its death records available electronically. That process is just beginning and only a few states (Connecticut, Georgia and Kentucky) have made their death records available by this method. Note that state death records will cover many people not covered by Social Security records. Note that the other choice listed on the Death Records page is “Social Security Death Records.”

Lexis.com has provided information about the scope of various databases and it might be a good idea to read the information file about a database if you are unfamiliar with what is covered. Just click on the icon with the white “i” in the blue circle background next to the database’s hyperlink. By doing this, you will learn that the Social Security Death Records database has coverage from January 1, 1962. It contains social security numbers and names for which death benefits were paid by the Social Security Administration since 1962. Data is collected and published monthly and then updated in the electronic database within two weeks of publication. Other descriptive information about the structure of the database is also worth reading if you are a first-time user. Note for example the search tips about people with long names.

If you have some idea when a person was born and where they probably lived when they died, it is relatively easy to find them by eyeballing the listing produced by just searching their first and last names, unless of course the name is quite common. If you get a huge list by using just the first and last names, then consider using some restrictions on the search to narrow the results.

If you are looking for a person who you knew was alive say last year, use the “Restrict by Date” option in the Enter Search Terms dialogue box and select the 2 year limitation. For my mom, who passed away in 1999, this simple restriction narrowed the results to only two names.

Note also the Document Segments search tool in the Enter Search Terms dialogue box. The technology powering this tool is simply the separation of data into various fields (e.g. Address is a field) and then restricting the search to that field in each record. A “record” is a collection of all the “fields” corresponding to a particular key item (field quantity or word[s]) such as a social security number. In flat field databases, “records” are the horizontal rows and each column is a “field.”

In the case of common names, restricting the search may help to narrow the search results remarkably. If you happen to know the person’s SSAN, you can select Number, plug the SSAN into the query window, click Add, click Search and have an instant determination whether the person appears in the database. You won’t need the person’s name or any other information. 

Knowing part of an SSAN plus the name or even part of a name can also narrow search results strikingly. If you are searching for a common name but are pretty sure what state the person would have died in, select the Address document segment and enter that state in the query box.

Now it’s time for one of Richie’s little tricks, just in case you need it. Knowing the person’s birthday (which you may often know) can zero you in faster than a speeding bullet, using the DOB document segment. However, if you click on the + sign next to Restrict Seach Using Document Segments to pull down the list you won’t find DOB on the list. But I assure you it’s there. Applying a little knowledge about how fields and sub-fields work can let you search this data.

To understand what I’m going to explain here, pull up any search result that lists a number (NOT a single person) of people (records). Note the columns (fields) of data. The first column is the name, the second column is the SSAN, the third column is date of death (DOD), the fourth column is date of birth (DOB), etc. Hint: the DOB and DOD columns (fields) are actually composite fields consisting of month, day and year sub-fields. Month and day must be expressed in two digits. The “/” separators are NOT part of the field data so do not use them in search queries. 

To narrow a search to someone born in May, use “DOB (05)” as one of the search terms. The guy’s birthday is May 10th? Use “DOB (05 & 10)” in the search box. Note the spacing and characters carefully. This precise syntax applies to DOD searches as well. The year is apparently not accessible to searches, but then ladies often don’t tell you their age, do they?

Law firms that need to find people, and particularly to confirm deaths, can use powerful tools like this to save immense amounts of time. The cost is far less than investigative agencies would charge you and bear in mind that they may be using just such tools themselves! If such powerful tools would be of use to you or your law firm, contact Lexis at 1-800-344-3730 ext. 4164 to request a free demonstration.
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047 – Developments For The New Millenium

It’s always tough to predict what the technoweenies in R&D are going to come up with next or how well the stuff is going to work or whether or not anyone is going to buy it. Remember the Edsel? However, for what it’s worth, here is my take on a potpourri of emerging ideas, either in the testing stage or already just barely here and waiting for more buyers, and some other developments.

Satellite Access To The Internet

I personally got a baptism of fire on this one but I guess all’s well that ends well. My Hughes DirecDuo satellite dish is now merrily perking away, perched on a pole in my yard. It receives data from a satellite in stationary orbit high above the equator. And it beats the heck out of a dialup modem.

The way it works is kind of interesting. I dial up to a local Internet Service Provider (ISP) and my outbound data goes over the phone line via the modem installed in my Dell laptop (desktop replacement) computer. The data is directed across the Internet to the Hughes Network by special software installed on my computer. If the data sent out is a request for a Web page (i.e., the hypertext transfer protocol [http] type of transmission), the data comprising the requested Web page is sent back to me via the Hughes satellite and my DirecDuo satellite dish. The data then passes through a Hughes satellite modem sitting on my desk and into my computer through a Universal Serial Bus (USB) port. Outbound e-mail is redirected away from the Hughes system by special exception settings on my computer so as to avoid the protective firewall on the Hughes server that would otherwise block the mail from going anywhere.

The data transfer rate is much better than can be achieved by means of ordinary phone lines. Satellite dishes are quite useful for people like myself who cannot get DSL or cable modem service because we’re out in the boondocks. Yes, we really do have rattlesnakes out here. And goats. And horses. And wild turkeys. And even some lawyers.

But installation of one of these satellite hookups can range from easy (theoretically, although I never heard anyone actually describe such an event) to a nightmare. I suspect it will get smoother and smoother as time passes and everyone learns. DirecDuo dishes have been out about a year and a half. This is leading-edge, bleeding-edge stuff. You might want to ask the installer if he is really familiar with these dishes and with computers. And you might want to check with Hughes to see if what you hear from the installer is true. And you might want to ask Hughes to recommend someone who really knows what’s what.

I had to change DNS settings (among other things) to get the system to work but it took Hughes’ tech-help guys quite a while to come up with the solution. And it’s necessary to make some changes in the e-mail protocols to keep outbound e-mail from getting blocked by their firewall.

Wireless And Portable Gizmos

In another developing area, we are going to go more wireless eventually, with useful computing power and features becoming available in mobile wireless computers of varying sizes, some small enough to put in an inside jacket pocket of your suit or jacket or in your purse. When your laptop becomes wireless-enabled with reasonable data transfer rates, it’s going to be a whole new world.

Several airports and airlines already have portals for wireless systems in place, allowing anyone with a wireless-enabled laptop or palm-type computer to access flight information and reservations as long as they are inside the airport or very nearby. This wireless LAN (local area network) works okay because the amount of information being transmitted is relatively small. As wireless bandwidths improve, it will gradually become possible to sit in your backyard and access the Internet to do rapid legal research while writing a brief or trial court pleading, occasionally gazing wistfully at the Sierras and wishing you were skiing instead. 

Another innovation, which is still in the experimental stage but looks really neat, is portable computers with roll-up screens and folding keyboards. Sound like Star Trek or Dick Tracy stuff? Yeah, but it’s really cool. Remember how you used to unreel a portable 16mm movie screen from a metal tube and hook the top to a metal rod that you extended from the tripod base? Same principle, except that the rolled-up part is a complete computer screen. Roll it back into the computer, fold up the keyboard, tuck it back into your pocket or purse, and away you go.

Novell Is Withering

Novell laid off 900 of its 5,500 workers in the Fall of 2000. You might recall I predicted a while back that Novell could be headed for extinction at some time in the not so distant future. That was because I felt Novell’s flagship Netware technology was no longer going to be needed. And that includes Novell’s NDS technology. The marketplace is apparently agreeing with that assessment.

 Profits were down by 74% for the most recent fiscal year. In my opinion, shared by many in the business world, Novell has no real future. Windows NT and its successor, Windows 2000, while not perfect (and nothing seems to be in the computer world), have certainly been good enough and people who have Windows (98, ME or 2000) on their computers don’t need anything else for basic networking.

Novell’s founder, Ray Noorda, decided to butt heads with Bill Gates a number of years ago. Probably the dumbest thing he ever did. Eric Schmidt has been trying since 1997 to turn the company around but I don’t think there’s much future there except perhaps a niche market. NetWare is history. To put it simply, Novell doesn’t make anything that anyone really needs. Ouch! The company is barely breaking even at the moment and should head into negative territory (probably never to return to profitability) soon. Soon Novell will be just another footnote in the history of computers along with DOS, Syntrex, Wang, Borland and OS/2.

Corel May Survive

Corel may have a small future, providing applications over the Internet or providing Linux applications. It’s best future would be in graphics where it started. Corel has produced some stunning graphics programs. They just made a big mistake trying to go head to head with Microsoft in business desktop productivity applications. They got away from their core business where they were fabulously successful, much like IBM getting into software and away from hardware.
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048 – Public Records Searches – Part III - Businesses

In the November and January columns, we looked at some general principles of searching public records. You may want to review those columns at http://www.appealsunlimited.com/dr.htm. This month, we will take a look at how to use a different type of public records available at lexis.com – property records. Property records can be useful in everything from probate to family law to just good old tort suits.

Again, please keep in mind that human beings make the original data entries and sometimes there are mistakes in data. Data can also be entered in different ways that mean essentially the same thing. Computers are very literal, except to a limited degree. 

If you have the opportunity to take a test drive on lexis.com, and want to try out what I describe here, start by selecting Public Records from the Option 2: Explore Sources list on the Search page.
Note that the concept of “property” can include businesses as well as real property or ordinary personal property. Thus the Business & Corporation Information link may provide you with useful information about an individual’s property. Let’s follow up on that idea for a moment. One of the many databases listed after you click on that gateway link may hit you as just the right place to search or the Combined Business and Corporation Information database may be good enough if you don’t have any specific type of business in mind. 

Let’s try the Combined Business and Corporation Information database for starters. You can start your search from any premise you like, such as a business name or a person’s name. Remember that business licenses for dba’s are shown as starting for the current license period and the business in question may have been in existence and previously licensed for many years. Corporations will generally be described as being incorporated on a certain date and the listings will exist until the company is dissolved. Large corporations will be listed in many states, with one state’s listing being described as “domestic” and the others as “foreign.” 

As with searches in other databases, you can use logical connectors such as “w/3” which finds two words within three words of each other. By combining various items in your search, and perhaps later using the Focus tool, you can narrow your search down to what you really want to find. So let’s try a search.

If you search for “Ballmer” in the Combined Business and Corporation Information database, you will find a lot of nice people, including Steven A. Ballmer, president of Microsoft. If you add “Steven” with the Focus feature, that’s about all you get. Note that the related business name (here “Microsoft”) will be displayed in the form of a hyperlink so you can then click on that hyperlink and find out further information about the company. By following leads around, you may discover that various people you are interested in are all linked to a common business.

Such business database searches can lead to lists of officers or directors of a corporation and business addresses (always nice information for process servers). You can see whether the business is a corporation, partnership, single proprietorship, or other type of organization.

If you already have a business name you want to check out, try the Business Finder link. If you check on certain law firms, as I tried, you’ll even find that they have “Good” credit, according to the U.S. Business Directory. Of course, big corporations like Iomega and Lexis-Nexis have “Very Good” credit to go along with their deep pockets. If you look up “Corel” (which is actually a Canadian corporation) you will find various entries, including a couple of U.S. outlets in Texas, whose credit rating is only “satisfactory.” 

The B-FIND Nationwide US and Canadian Public and Private Company Information link will provide a database where you can zero in on the Canadian offices of Corel in Ottawa. This database is often a good general alternative to the Combined Business and Corporation Information link. 

What about checking up on how well a business is doing? The Experian Business Reports database will give you an idea whether the business owned by the husband of your divorce client is paying its bills on time. Companies from various business sectors report how well their customers pay their bills and that shows up in business sector (e.g., air transportation) ratings. 

A search through the Franchise Index database may give you such interesting tidbits as the fact that Kinko’s (the copying folks) are headquartered in Ventura, California. 

If you run a search on Kinko’s, Inc. through the Standard & Poor’s Register of Corporations database, you can see the names of the company’s officers. A search there for Serena Software, headquartered in Burlingame, will give you the name of their bank (Wells Fargo), their auditor (KPMG LLP of San Jose), and even the name of the law firm that provides legal counsel (Wilson Sonsini Goodrich & Rosati). 

I have just scratched the surface of the business search possibilities but this will give you some idea of the broad range of data available. I suspect that a fairly broad range of law firms could use some of this data productively.

Next time we will go into some other types of property searches such as real property. If such powerful tools as described above would be of use to you or your law firm, contact Lexis at 1-800-344-3730 ext. 4164 to request a free demonstration. 

Closing Note: I noticed that the judges of the U.S. Court of Appeals reviewing Judge Jackson’s findings and order have a good grasp of the obvious – that there has been no damage to consumers resulting from Microsoft’s business practices and that Judge Jackson is biased.
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049 – If You Do The Crime, What’s The Time?

Determinate sentencing started out so simple in the mid-70’s. Three choices. Simple enhancements. Easy squeezy.

Sentencing is so complicated now that even experienced lawyers need help computing possible sentences. What are the collateral consequences of a particular disposition? What is the maximum exposure? Do the enhancements get full time or 1/3 time?

Well, help is at hand. It’s CrimeTime - Windows software from Placer Group (2422 Lindbergh Street, Auburn, 530 885-0100, www.crimetimesw.com). Heading the group is Dan Koukal, an attorney at the 19-lawyer firm of Tauman & Koukal, contract public defenders for Placer County. In their 7-person operation, Nancy Bostic does marketing and training for county agencies. 

At least one county agency in each of 53 of California’s 58 counties uses CrimeTime. Even the Legislature uses it. CrimeTime is quickly becoming a standard tool for judges, district attorneys, public defenders and private defense attorneys, dealing with the complexities of sentencing law.

The chief code writer is Miriam Liskin, a Harvard & Berkeley trained biologist who also teaches programming at U.C. Davis Extension. There are two versions of CrimeTime – a 32-bit federal version and a 16-bit California version (v1.93). The California version should be upgraded to 32-bit some time next year. The software includes a run-time version of the software used to create it. 

Theoretically, 16-bit Windows software could slow down your computer or cause occasional crashes while running a lot of other applications but I experienced no problems in multi-tasking tests on my Dell laptop computer with a 366 MHz Pentium II chip and 128 MB of SDRAM. 

On the technical side, the CrimeTime database is actually a package of FoxPro files, each file handling some aspect of the total package, such as charges. Together the files create the forms structures you see on your monitor and accept and hold your input data. The 16-bit software was written with FoxPro; the 32-bit version with Visual FoxPro.

You set up a record for each client or case. A record can handle more than one defendant and keep the data separate. After you input your client’s age, the software can calculate a release date and age at release.

As a timesaver, networked offices can do painless centralized version updates because when you access the network with CrimeTime, it detects any difference in versions and automatically updates your local computer’s software. The software is currently being updated at least three times per year to take changes in the law into account. The cost of updates is included in the subscription price of $395/yr. CrimeTime will call you 3 times/yr, check on how you are doing, and give you a CD-ROM update, accompanied by a hard copy showing new material incorporated into the software.

Installation was simple, taking about a minute. The program is pretty intuitive. It comes with a 25-minute training videotape and a good user’s manual. County bar associations and county offices or other large groups can get a live demonstration if interested.

The application opens to a Charges window. You add the charges, pile on the enhancements, select various options and CrimeTime will do the computations. If you want an explanation for something, there are various “hotspots” in the data fields. Just click on an item and you can get everything from a copy of the statute involved, to an explanation of the case law involved. 

CrimeTime can print out various summaries such as Exposure Calculation or Complaint Charges. You can take these printouts to court with you and/or just cart your laptop along with you and have the whole ball of wax at your fingertips. The graphical Collateral Consequences Dot Report might help avoid pleading a client to something with disastrous collateral consequences. You can determine (and print) the immigration consequences of any proposed disposition. You can even print the reports in Spanish. 

Dan got the idea for this software in 1992, as a way to help compute sentences. Its primary (and originally intended) use has been to calculate sentencing exposure for plea bargains. The software was first released in 1996. But the features and concept have gradually expanded to where the software could even be used as a general sentencing education or research tool. If you click around on the various fields and read the explanations and related statutes, you can get a pretty good sense of the structure of California sentencing law. You can quickly determine the appropriate sentence range for a particular offense with any set of enhancements. The software will even prompt you if you select an inappropriate enhancement.

There are way too many features of this software to discuss in this single column but I assure you the software does an excellent job of handling sentencing calculations. 

I can visualize how attorneys and courts could use this software via the Web by packaging up the associated FoxPro files relating to an array of cases in an executable file that could be downloaded from a centralized county or local bar association Web site. The reader installs CrimeTime on his or her computer and can then read and interpret the data in the database. One could analyze a case from hundreds of miles away, easily.

As the software has evolved, it has added various features not yet fully utilized by users. It contains a feature whereby superior court clerks could produce and print sentencing abstracts (abstracts of judgment) directly from CrimeTime but that hasn’t quite caught on yet. And there is a “victims” database for the crimes that, if fully utilized, will permit charging deputies to create a complete Information document to be filed in superior court.

Another potentially useful output from the database would be electronic transmissions to state or county databases at distant locations. One example would be the export of files flagged for DNA testing, directed to the lab that handles the testing. The California Department of Corrections could be set up to receive flagged files too, for similar purposes.

One feature that I asked Dan about in some detail, is the ability of the database to import data from a package of files representing a single record into an existing centralized package of files representing an array of cases. The import process effectively just adds another case into your CrimeTime database. That brings up the possibility of e-mailing the package of files comprising a single record or making it available on the Web. Counties and bar associations have not gone that far yet but the possibility is certainly there and is certainly intriguing.

This is just a very basic look at CrimeTime. Later, we will come back to this software and look at how it might fit into an overall high-tech upgrade of our court system. I will be starting a series on that subject this fall.
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050 – Win Trials & Force Settlements

Chris Iles is a good ol’ Texas boy who just happens to be a lawyer. This down home feller handles federal criminal appeals and serves as a Lexis consultant. From talking to him on the phone and the description of him giving presentations, I imagine he’s quite a character. But don’t let his cowboy hat and boots fool you. He’s armed to the teeth with modern technology tools and I imagine he’d thrash you good in a civil contest if you weren’t equally well armed. 

Knowledge is power. Wars are won by power. And civil litigation is not unlike a war, like it or not. To win trials and force settlements of civil matters you need to have knowledge about anything and everything related to your case before you start the serious fighting. How about that expert witness the other guy is planning to use. Does he have any little credibility problems in his background?

What Chris does is use Lexis.com on the Web as a wide-ranging discovery tool. As he notes, few cases go to trial so … how about overwhelming your opponent and forcing a good settlement. Jump in, poke around and see what you can find. Pick up useful facts from the Web and go into battle well armed. There’s a lot of stuff out there just waiting to be found.

Chris pointed out that if you have the knowledge at your fingertips, that allows front-end loading of questions at depositions. You can corral your opponent and their witnesses and you can often prod them into telling you nice additional information or admitting things they think you know even if you don’t. If they think they’re gonna get caught lying, they’ll often fess up to the truth. Better’n a shot of truth serum, eh?

Chris notes he has used Lexis.com in a number of interesting ways, such as getting information to aid in real-time jury selection. Check up on the folks you see sitting over there behind the jury rail. Those folks are gonna decide your client’s fate so it’d be kind of nice to know how they might think. Right? Yep.

It’s often amazing what you can find out in just a few minutes. With today’s laptop computers and widespread Internet access, you can be sitting in a courtroom and hook into a vast reservoir of information about people that will really surprise you. I was quite stunned by how much I was able to find out about various people in just a few minutes when I was helping look for old high school classmates. I ran a few other tests just out of curiosity and had a few good chuckles at what I found.

In previous columns (November 2000, January 2001) we looked at the general use of the EZFIND Combined Person Locator Nationwide database. That database and certain related ones are just the tip of the iceberg, as Chris noted. You can find out quite a bit about certain people like expert witnesses or notable individuals by checking the news sources too. 

On the initial Lexis.com “Look For A Source” page, click on the News link. This covers lots of newspapers and other news sources and people who appear in lots of trials have a tendency to be written about in lots of news articles. And it ain’t all complimentary. Run the first and last name through there with a search syntax like “lastname w/3 firstname” and see what turns up.

Note carefully that you can limit a news search in some interesting ways. If you want to find something that might have been said in the Sacramento Bee, click on the By Individual Publication link, then the “S” link, and then on Sacramento Bee. Heck, I ran a search on my own name just to see what would turn up. I found a whole bunch of items, including a March 24, 2001, article that quoted my nice little commentary about a former attorney from this area who threw his life down the toilet by using alcohol and drugs.

Of course, you have to do some common sense sorting. I noted from poking around in the search results that there is a computer security expert named Richard Power who works at the Computer Security Institute in San Francisco and wrote a book entitled, “Tangled Web: Tales of Digital Crime.” That’s not me but see www.gocsi.com. Must be a genetic defect that guys with our name like to play with computers.

And there are two other attorneys in California named Richard Power, one of them even moving later to my hometown (Berkeley) so be careful about jumping too quickly to conclusions. I had a good laugh meeting one of these guys and getting some confused and amusing telephone calls years ago (“Congratulations on your new baby”), but that’s another story as they say.

Product liability attorneys and others (such as general tort litigation attorneys) interested in news about various commercial products or businesses might find the link from the News page to By Industry & Topic to be a goldmine of information. It’s amazing what pops up in news reports. The specialized sectors to which you can link include such interesting items as chemicals, consumer electronics & appliances, and restaurants. Hmmm. If the search capabilities described above would be of use to you or your law firm, contact Lexis at 1-800-344-3730 ext. 4164 to request a free demonstration. 

In two months we will take a look at some more databases and search techniques that may be of great interest to tort litigators.

Closing Note: If you’re not satisfied with your present Internet access speed and general capabilities, don’t make any drastic changes just yet. New technology is in the pipeline and it may even work. Explanation later.
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051 – Can We Chuck The Wires?

Let me stick my neck out and make a prediction about something called point-to-point wireless. (But my past prediction record has been pretty good, hasn’t it?) Cisco Systems (the folks who basically wired the Internet) has some new wireless technology that has been shown off successfully, at least in a closely controlled setting, at least to some degree. 

The speed is pretty good. It’s a two-way wireless system. It might even work in the real world, with real people, in real neighborhoods, maybe. Okay, the cynics would say it’s a long shot. 

If it comes to pass, you would plug the antenna into your computer through a standard network interface card (NIC). The bandwidth would probably be enough to pull down most Web pages pretty fast and you could send a nice color picture of yourself to grandma in New York pretty snappily. I’m going to predict this technology will be commercially available at least to some degree within the next year.

If this stuff really works well, there are lots of possibilities besides just sticking an antenna on your roof, throwing away your dial-up modem, and telling the phone company to take a hike. You could stick an antenna on your car and have a plug in the dashboard or back seat or both for your laptop computer. You could even take your laptop computer camping. Browse the Web while fishing?

This approach might save us from other over-hyped and not-so-good approaches. DSL has been a miserable failure in many ways. Pacific Bell hyped it with many radio commercials. But when people called, they couldn’t get it installed for months. Others found out it wasn’t really available to them, in spite of all the radio ads. 

In some areas of the country, DSL systems have performed poorly. Systems speeds have been way below what was advertised. SBC Communications (Pac Bell’s mommy down in Texas) got sued recently in a class-action lawsuit when consumers, who turned out not to be as gullible as SBC had apparently predicted, found out that their “always on” DSL connections weren’t always on. Several large DSL providers went bankrupt, leaving their customers in the lurch. And DSL only works when you’re at the home or office where it has been specially installed. Verizon joined the list of class-action DSL defendants recently.

Cable systems have been pretty good according to a number of reports but are available in only very limited geographical areas. The cost to spread them out further has limited expansion of this approach. And cable is definitely not mobile. It also slows down some when heavily loaded.

I had an ISDN hookup for a while but that never worked reliably, and was too expensive. It depended on Pacific Bell wiring which was notoriously unreliable. ISDN was generally a pain in the tookas.

Satellite systems have bailed out us country folks to some degree but systems such as the Hughes Network and their DirecTV and DirecPC links to satellites in geostationary orbit have problems too. My DirecDuo satellite antenna works (see my February column) but a strong wind can knock the antenna out of alignment. That and rain can decrease the signal strength. The upgrade to a two-way system turned out to be far more expensive than suggested to me earlier when I bought the one-way system. At least Hughes is a stable company, not likely to go bankrupt.

Antenna pointing is critical for PC (not so much for TV) satellite data transmission. Antenna pointing requirements for mobile systems would make them impractical for all but a few situations. And we are a mobile population.

In a nutshell, the DirecTV side of my Hughes DirecDuo system is better than the DirecPC side. You can get an excellent television picture without any ghosts plus CD quality sound and they have enough content to turn you into a genuine couch potato. But there has to be a better way for PC access to the Internet, particularly in mobile situations. That may turn out to be wireless point-to-point transmission, courtesy of Cisco.

Right now, wireless computing is limited to some handheld computers and a few local custom installations. Some technology businesses in Silicon Valley have local wireless networks. However, widespread wireless access to the Internet is still in the formative stages and there are a number of technical problems still needing resolution.

To get an idea how this could work in practice, you can see some parallels to the wireless PC in wireless telephones that we already use. But remember that the bandwidth required there is minimal compared to what is required to display a color Web page with streaming video. Downloading any kind of regular Web page is way out of the range of currently available wireless computing bankwidth unless you have a heckuva lot of time on your hands. 

A few experimental/custom installations have some wireless computing with relatively good bandwidth but it’s generally confined to a localized area and still has bandwidth limitations compared to wired computing. That speed differential will probably continue to exist for many years, but as the speeds of both approaches go up, wireless bandwidth will eventually get over the minimum threshold required for practical wireless computing and we will be off and running in a wireless world.

Please note that wireless LANs (Local Area Networks) often have a range limited to about 1,000 feet. Current “fixed wireless” systems (where the receiving antenna must be pointed at the sending antenna) can have longer ranges (over a mile) but are susceptible to degradation in fog and rain. We need better systems.

What are the implications of getting reasonable wireless computer data streams in place? Well, for starters, how about not having to have all those stupid wires all over the place. And you won’t have to depend on the phone company. Hallelujah! As people get used to the idea and hardware develops, you will be able to go down to an authorized installer and get an Internet antenna mounted on your car. The outlet could be in your dashboard. How about another outlet in the back seat for the kids? If antenna pointing is dropped out as a requirement, Internet outlets in moving structures such as cars suddenly become practical.

Wireless computing on the desktop could also involve wireless connections to printers, scanners and other peripherals. That’s probably not a big deal in most situations but I suppose it would be nice to get rid of the wires.

Is this going to happen? I think so. Ricochet (from Metricom) already has wireless service at speeds exceeding 128K in 15 U.S. markets. The newer generation of Cisco technology should be faster and longer range and that should cause it to be adopted in far more widespread fashion. 
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052 – Win Trials & Force Settlements – Part 2

In May, we looked in general at some of the ways Texas lawyer Chris Iles uses Lexis.com databases to gather information useful in civil litigation. He pointed out to me that civil litigation is largely about getting settlements and successful settlements often come from having the upper hand when it comes to information gathering. Let’s look at some more of his tips and tricks and let’s get into some specific examples. 

Tort litigation often involves the use of experts. Some are more “expert” than others, as we all know. And some have clouded pasts. Maybe that murky past is in another state, way back East. But the Internet knows. It’s pretty hard to hide this stuff these days.

One way that Web-based data can help you is in quickly determining the general background of a potential opposing expert. From the initial Look For A Source page on Lexis.com, click on the Public Records link. Note the link to Jury Verdicts & Experts. Click on that link and you have opened up a treasure trove of information that would take months or years for an army of investigators and researchers to assemble, even if you are just looking for information concerning only one person or subject. 

These are “just” public records, theoretically accessible for the asking (if you go all the places they are located), but they span a considerable geographical area as well as quite a period of years. The modern computer, hooked up to centralized databases holding specialized data, has solved a thorny logistical problem. A few clicks and a few minutes of time may yield more useful information than one could have been gathered after the expenditure of tens of thousands of dollars just 10 years ago. Today, using tools such as Lexis.com, access to such information is far less expensive.

If you are fairly sure you want to narrow your search to a particular state, for example, you can click on the link sorting the data by state but quite often “experts” get around a bit. Then they’re perhaps more accurately described as “hired guns” or “prostitute expert witnesses” and if you have that situation, you want to know about it. So I would suggest a broader search at first.

Some experts’ names seem to pop up a lot in settlement and verdict records as well as in the expert catalogues. Mr. Iles suggested I try to search the name Kreuper to see what that pulls up, as an example. Harry Kreuper turns out to be an accident reconstruction expert and traffic engineer from San Bernardino. A search for his name pulls up 82 results! I guess you have to begin to wonder whether he’s making a primary living by testifying or by doing whatever it is that he’s supposed to be knowledgeable at. Maybe it’s just that he’s real good at testifying and doing accident reconstruction and thus would make a good, polished witness but that sure is an awful lot of involvement in the legal processes, isn’t it?

On the other hand, in the case of Agnes v. Gallery Shopping Center (a case found in the settlements and verdicts database), the plaintiff’s medical expert was Dr. Roy Lefkoe, an orthopedic surgeon. His name doesn’t pop up as a regular witness when you search the Combined Verdicts, Settlements and Experts database. As a matter of fact, this is the only case where his name is found. That suggests that maybe he really is making his living as an orthopedic surgeon instead of as a paid courtroom performer.

While such a contrast is not necessarily precisely indicative of the true situation, it is interesting information, isn’t it? And you’d rather know about it before you go to trial than be fighting in the dark, wouldn’t you?

Bear in mind that if you have the general information about lots of prior cases where the expert was involved, including the names of the parties in the other cases, names of other experts and the cases’ general facts, that would give you a lot of nice material for cross-examination of the witness. Like it or not, modern civil litigation is like war and you can’t go into the fight, armed with nothing more than goodness and righteousness, and expect to come out unscathed.

Remember the old saying that all’s fair in love and war? If the opposing expert’s name pops up a lot in the Combined Verdicts, Settlements and Experts database, as Chris Iles pointed out, he may just be in the news a lot too. And not everything said in the media is complimentary is it? So that suggests two ways to follow up on the initial discovery that you have a court-hopping witness. First, you can start checking with some of the folks involved in the prior cases and the results might prove to be interesting. Next, take a look at the News databases in Lexis.com. This is an example of cross or relational use of electronic databases.

The name Roland Ruhl (mentioned by Iles) pops up 10 times in the Combined Verdicts, Settlements and Experts database. He’s another engineer and accident reconstruction expert witness. Although from Illinois, the database suggests this mechanical engineer gets around the country a bit to act as a witness. Hmmmm. 

An article written in the August 9, 1998, edition of the Chicago Tribune would tend to indicate Mr. Ruhl is truly an expert. His expertise in solving a truck/car crash case is described in glowing terms and seems impressive. So maybe he really is an expert and knows exactly what he’s doing but …. On the other hand, you might want to discover why a federal appellate court ruled in 1995 that Dr. Ruhl’s opinion about how another accident (a trip over a power cord) occurred was properly excluded as lacking any basis in scientific research. Maybe, just maybe, this guy tries occasionally to be an expert on stuff as to which he really doesn’t have any scientific basis whatsoever for rendering an opinion.

Nice to know if you’re on the opposite side, huh? Worth checking on further? You bet. 

If the search capabilities described above would be of use to you or your law firm, contact Lexis at 1-800-344-3730 ext. 4164 to request a free demonstration. 

Closing notes: On the business side of supplying on-line data to the legal community, recently Lexis combined all of its products under a master brand name of LexisNexis so you will see a new logo and brand name on Lexis products very soon. There are several operating units within the new LexisNexis Group, which is headquartered in New York. 

You will most likely deal with the North American Legal Markets unit in Dayton, Ohio or the U.S. Corporate and Federal Markets unit, also headquartered in Dayton. The Martindale-Hubbell unit has its headquarters in New Jersey. You may also have contact with the LexisNexis Document Solutions folks from Springfield, Illinois (an operating business unit under the U.S. Corporate and Federal Markets unit) if you work with public records, UCC filings, and the like. I hope this information is useful.

And longtime readers will recall I predicted Novell Corp. would go in the dumper. They had a fiscal Q2 loss and laid off 230 employees. Don’t bet on the company being profitable again. Their products are anachronisms.
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053 – Developments In The Computing World

Microsoft/DOJ

First, I just can’t resist the urge to comment on the Microsoft decision. While reversing a judgment rendered by an obviously biased and carefully forum-shopped judge, the Court of Appeals was exceedingly polite to Judge Jackson in noting that, 

“we vacate the Final Judgment on remedies, because the trial judge engaged in impermissible ex parte contacts by holding secret interviews with members of the media and made numerous offensive comments about Microsoft officials in public statements outside of the courtroom, giving rise to an appearance of partiality. Although we find no evidence of actual bias, we hold that the actions of the trial judge seriously tainted the proceedings before the District Court and called into question the integrity of the judicial process.” 

It seemed to me the bias was obvious and the purpose of the suit was obviously not protection of consumers. Consumers were never harmed by Microsoft but our economy was dealt a huge blow by out of control lawyers. I trust our own state’s attorney general will see the light and just drop any participation in harassment lawsuits designed to help competitors of Microsoft but which are damaging to consumers.

As you probably already know, the appellate court dumped the breakup remedy and remanded the matter for reassignment to another judge for further proceedings. I hope this is the end of this nonsense. It’s time to get on with developing and using technology for the betterment of society, including our court system, instead of allowing some abusive and vindictive lawyers and poor losers in the competitive marketplace to dictate the future of our economy. 

“You can mark the beginning of the decline of the stock market with the beginning of this ill-advised lawsuit against Microsoft.  The federal government shouldn’t pick winners and losers in the marketplace, especially the high-tech marketplace.  Let’s hope that we can put this lawsuit behind us so that the American people can move forward with the knowledge that business innovation, not government regulation, will ultimately determine the fate of our high-tech sector.” ~U.S. House Speaker Dennis Hastert (R, IL)
I certainly hope that the Justice Department will stop wasting taxpayer money on something that only a minority of people want, that minority primarily including competitors of Microsoft and a bunch of lawyers who still hate Microsoft for having produced a better suite of office desktop applications, including Microsoft Word.

Corel/Linux

I note that Corel is getting back to a business it knows – graphics. Also they will abandon the fleeting Linux bandwagon they jumped on not too long ago. Now they’re getting smarter under new leadership. They are working with Microsoft instead of trying to battle them every day. Corel graphics are some of the best in the business.

And very recently there was an announcement that Dell is abandoning the idea of putting Linux on desktop computers. Seems they had very few takers. Of course. Linux people are primarily “rebels” who just want everything for free and aren’t willing to support research & development with their wallets. Research and development in computer software takes lots of time and that means lots of personnel costs. Also, Linux desktop applications are really poor. Basically they are a joke compared to the ubiquitous Microsoft Office. Linux is only appropriate at this stage for servers handling limited types of applications. Corporate and other business users overwhelmingly rely on Microsoft Office for their desktops. You should too.

Here We Go Again

And under the heading of “Here We Go Again” I note that Senator Schumer from New York wants to investigate Windows XP and stop it. Oh gosh, why could that be? Could it be like when Sen. Orrin Hatch (the Senate’s crusader from Utah) harassed Microsoft and Bill Gates a while back? And could that have been because WordPerfect had its headquarters in Orem, Utah? Nah! Hatch is objective, fair, unbiased, ethical, etc., etc. Had nothing to do with WordPerfect being headquartered in his home state. And if you believe that ….

Oh my! Do you think, just possibly, that Schumer’s newly found outrage about Windows XP could have anything at all to do with the fact that AOL and Kodak (their business is being threatened by cheap digital photography being better enabled in Windows XP) are headquartered in New York? Nah, of course not. Politicians work for the good of all of us. Yeah, sure.

Jeez, Louise! It’s time to get the politicians out of technology development. They either don’t understand it or they just want to control it disingenuously on behalf of their campaign contributors. Enough already!

High Speed Communications

And here is my take and some info on some of the current trends in high speed communications. Third Generation (3G) telephones are just now coming on the market. They offer the promise of being able to access the Internet without wires from a wide geographical area. 

The first phones are going to be crude but hang on. I saw (on TV and in a magazine picture) an extremely flexible full-sized keyboard (described as sort of spongy by testers) that can wrap around a cell phone. I would love to be able to try it out. A flexible roll-up screen that unreels from the back of a phone is also in the testing/experimental stages.

These 3G phones will use higher bandwidth so data will flow back and forth faster. That should make a huge difference. The presentation will be more like the standard Web we have come to know and love.

Together these innovations would bring portable access to the Internet into the realm of practicality. This will all develop within the next year.

I have had a DirecPC satellite dish  (actually a full DirecDuo dish which handles Internet access & TV) for some time now. The TV side works fine. The PC side has had some problems but they seem to be fixed now. It works off a Hughes Network Systems satellite. It is possible that in the future satellites may link to our portable phones but the problems to overcome include the requirement of a fair amount of transmission power to get the signal up to the satellite plus the slight delay time caused by the length of the transmission, which could be annoying to users. Using satellites would avoid the problem we all encounter of having calls dropped when we go behind a mountain or hill or get too far away from a cellular transmission tower.

Finally, sadly the Ricochet system, using hardware from Sierra Wireless and service by Metricom and providing wireless computing that gave full Internet access to laptop computers, is going to the computer graveyard. Seems there weren’t enough users (aka cash inflow from service agreements) to keep it going. In the 15 or so metropolitan areas where it was available, users said it was very good.
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054 – Lexis.Com And Modern Computer Coding

I often advise attorneys to take a business-like approach to running their offices. I love law and criminal appeals but feel I can do a better job spotting and arguing legal issues (as well as being more efficient) if I use the best that modern technology has to offer. Buy the best products/processes, regardless of who sells or invents them. 

IBM produces startling hardware breakthroughs; Dell great systems/services; Microsoft the best OS and desktop applications technology; Checkpoint protects networks; Corel produces stunning graphics; Lexis.com provides excellent and cost-efficient research. 

Corel’s clipart is probably the best on the market. They should stick to what they do best and it appears they are now going back to doing that after learning a hard lesson or two in the desktop applications world. Good!

Your total applications package is like a collection of modules. Get the best of each breed then learn solid techniques for how to employ all this technology. Get the best add-ons or take-offs.

Nowhere is this approach more important than in selecting solid desktop applications and electronic legal research. Gingerbread toppings won’t make the total product taste good if sprinkled on a garbage sandwich. 

I have watched lawyers attend computer user groups where the speakers “preached to the choir.” The faithful wanted to hear about the glory of WordPerfect. They also laughed at snide remarks made by speakers about Bill Gates and Microsoft products. 

They had their laughs; back at the office they stumbled. Incompatibilities and bugs showed up time after time and they blamed it all on conspiracies cooked up by Microsoft and others. It never occurred to them that perhaps the programmers of their favorite software weren’t all that sharp after all. And few people are eager to admit they have taken the wrong road.

Modern business worldwide has adopted Microsoft Office and Microsoft Windows. This is based on usability, reliability, compatibility, transferability of data, similar considerations and on $$$$$. This Microsoft combo is not perfect but it’s a darn sight better than what I’ve seen being used by many lawyers doing the exact same type of legal work that I’m doing.

Modern programmers, looking for reliability and a solid foundation, regularly develop their code based on making it work with Microsoft Office, Microsoft Windows and modern computer hardware. The solid, broad-based capabilities of this core code enable many functions. Programmers can write to this solid developed base and produce many interesting and useful applications with certain special and highly desirable features useful to lawyers and the courts.

I have written numerous specialized applications for use in my daily preparation of criminal appeals and for law office management. I don’t have a litany of excuses ready to explain why they don’t work right. They don’t have bugs. They just plain work.

And this brings us around to getting yourself a solid, modern approach to electronic legal research. The folks running Lexis.com are not fools. They looked at the code base problems and made a solid, sensible decision some time back to ground their computerization of legal research on modern general computer code bases such as Windows and other products produced by Microsoft as well as modern computer principles generally. 

The result is stuff that just plain works. And it will produce stunning results with present and future hardware and software. Lexis.com research is already highly cost-efficient and wide-ranging in capabilities and that is only going to improve.

If you stray from this modern approach to solid, compatible programming you can and should expect glitches. I have seen dozens of compatibility and general capability problems encountered by attorneys who stick stubbornly to applications grounded in 1980’s technology while my stuff just works. Attorneys on Wall Street, dealing with billions of dollars daily, use stuff that just works. They have to. 

I have been able to create software that works smooth as silk with Lexis.com and other computerized resources because I took the same fundamental route of working with modern Microsoft programming techniques in mind.

Many attorneys in other areas of this country use stuff that just works. However, California was unfortunate in that it was “blessed” at an early stage (particularly in the 90’s) with a number of self-professed “gurus” of legal technology who told their audiences what they wanted to hear instead of the truth. (Misinformation being dished out regularly by one person in particular inspired me to start writing this column in 1994.) Several “gurus” had very little actual computer knowledge but few of the faithful questioned that. 

But that blind faith has now worn thin with many attorneys tired of computer problems, and it doesn’t play well at all with many newer attorneys who didn’t grow up locked into the past. They expect things to work right. And they know they’ll get pounded in the courtroom if they don’t use modern computer techniques.

Examples of incompatibility glitches abound. Here’s one. If you use Netscape instead of Microsoft Internet Explorer, you won’t see one of the very useful features in the Lexis.com display. Netscape simply can’t read and interpret the underlying code. I am referring to the Status Bar at the bottom of the Lexis.com display. Tom Otter (1-800-344-3730 ext. 4164), the local Lexis rep, pointed out to me recently that it doesn’t even display in Netscape. 

In this special feature, you can select which series of reporters you want as primary. Then the pagination for that series will appear in red. I suggested to Lexis a while back that they make the page numbers stand out during rapid eye searches of case reports. They have done so. It really makes life easier. But your browser has to be able to interpret the underlying code in order to make any special features like this work or even be visible. Try Microsoft Internet Explorer (it’s FREE) with Lexis.com and see the difference.

Lexis.com is continually expanding and improving its Web-based research. This approach looks forward and takes into account probable future improvements and innovations in technology. As they say, “You ain’t seen nothing yet.” I will try to keep you up to date on new developments as they occur.

Dear readers, computer technology useful to lawyers and our justice system really has come a long ways. Now it’s just up to you, as lawyers running law businesses, to make good use of it, even if it’s produced by Microsoft or with their tools. I hope you do.
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055 – Jury Instructions Software For The Defense

Forecite, created by fellow capital appeals attorney, Tom Lundy of Santa Rosa (see www.forecite.com or call 1-866-885-2483), is a well-written 32-bit Windows program suggesting cutting edge jury instructions and arguments and supplying other related resources for the criminal defense bar. 

The software conforms well to modern Microsoft Windows specifications and conventions. I tested Version 3.0 of FORECITE National, updated for the third quarter of 2001. The original Forecite 16-bit Windows software was California-specific. The California-specific software will be reviewed in a later column, when the upcoming 32-bit version is released.

The Forecite National program installed from a CD without any problems. It contains “how-to” instructions, which I recommend you read before and with your first use of the software. There is also a user manual covering the same material. Going through the manual and trying out each of the features will give you a pretty good command of the software.

In any case, Forecite’s Customer Trainer, Ron Bomarito, will call and schedule an orientation session over the phone. He will bring you up to speed quickly and help you zero in on resources that are particularly applicable to your type of practice.

This software requires you to have Microsoft Internet Explorer installed on your computer and the Forecite software must be updated every 90 days (you will get an on-screen reminder if you don’t), a process that I found worked seamlessly from their update CD.

Legal Features

On the legal rather than technical side, the software provides suggested briefing to help you convince a trial judge to give a Forecite instruction. There is also some analysis with each suggested instruction so you can make an intelligent determination as to whether and how it might apply to your case. 

The database materials can also be used by appellate counsel to research instructional issues. Using the search tools described below will bring up the materials related to the topic you wish to research. 

The materials provided by Forecite are intended to go beyond the current pattern instructions we are used to giving in criminal cases. Forecite keeps abreast of breaking developments in case law as well as attempting to push the envelope with new ideas for better instructions.

Forecite National is new as of February 2001, and the materials for it were put together by an Editorial Board consisting of a number of lawyers, professors, etc., from various states over a period of three years. Various lawyers, a number of whom I know from both the trial and appellate bars, also made contributions or suggestions. 

Forecite National is multi-jurisdictional in nature and thus one should still check the law of his/her jurisdiction before advocating the use of any particular instruction or argument. The materials have a heavy federal court emphasis. This is primarily an adversarial tool for the defense bar, not a book of standard instructions. However, it does contain model instructions for seven of the federal circuits and for the Federal Judicial Center. 

It also contains several useful federal manuals, as listed in section 7 of the user manual. There are also links from the initial Table of Contents window to several other federal items such as the Federal Rules of Evidence, Federal Rules of Criminal Procedure, a discussion of places where the federal rules are silent or conflict with case law, several federal practice manuals, and a collection of jury instructions used over the years by an experienced federal practitioner from Wisconsin.

In the same window with any sample instruction, look for the Federalization section, which will have a Constitutional Macro link. That will take you to an explanation of any federal constitutional underpinnings for the instruction, helping you to “federalize” your argument.

Technical Aspects

On the technical/practical side, the software, written by Tom Reed using Microsoft tools, works very nicely. It opens initially into a Table of Contents window, which then opens a second window when some feature is accessed. These windows conform to standard Microsoft Windows conventions and thus can be moved and sized. 

I found that placing the first window across the top 1/3 or so of my screen and the second or Document Window (which displays the results) across the bottom 2/3 worked pretty well. You can go back and forth with the standard Windows Alt+Tab toggle command.

Although the Print button under the Document Window did not work, you can print out suggested instructions to hand to the court and opposing counsel, accompanied by supporting citations, by copying and pasting them into a word processing file. You may wish to reformat the text before printing. That was easy to do in Word. 

For some topics, there is briefing available by clicking on a hyperlink. These are arguments that were submitted by various criminal defense attorneys. You can highlight, copy and paste the arguments you like into your present document, although you may wish to modify the formatting some to match any special standardized styles in your brief or pleading. Beats the heck out of retyping, doesn’t it?

You can search the application’s database, which incidentally, for those technically inclined or just curious, is a Microsoft Access database (.mdb) file over 50 MB in size. You can search all of the text or limit your search to various elements such as Section Headings or Document Titles. There is also a Keyword Search feature that will often ferret out the item(s) you are seeking. The Boolean search capabilities provided should zero you in for the vast majority of your search needs.

Generally you should select Document Titles in the Search Region because this looks at a broader view of the key words in the main text. It will display the desired results much quicker than a full search of all the text in the 50 MB database.

To conduct a phrase search (e.g., “Third Party Guilt”), click first on Search, then Key Word Search, then Text Search. In the first open search window, type your phrase, then click on Search. 

You can highlight a citation displayed in the results window with your mouse, copy it (Ctl+C), paste it (Ctl+V) into a document retrieval window at a Web site such as Lexis.com, and bring up the case to read.

If you haven’t seen this software, you might want to give it a try if you are in the criminal defense business. You can get a free trial, good for about a month or two by calling these folks at 1-866-885-2483.

As Forecite software develops even further, I will keep you up to date. In the next few alternating months we will look at some current developments in electronic forms and bankruptcy software.
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056 – Intro To On-Line Forms & Other Secondary Legal Materials

In 1999, when I was graciously invited to the pre-rollout Dayton screening of Lexis’ new Web/electronic approach to legal research and document preparation, one part struck me as the “sleeper” feature that could really take advantage of modern technology and really be a boon to lawyers. This was the secondary legal materials portion of the Lexis.com site and the then upcoming electronic forms, combined with explanations and links or pointers to them from other materials.

If you are unschooled in an area of law in which you need to do something, you may well need to read a treatise on the new subject. And when you prepare documents in many areas of law, you will need to have forms and explanations of how to fill them in. But you don’t have unlimited shelf space in your office, you say? And you don’t have the standard pleading forms required for a particular area of law? Today you can go on-line through your Web browser and get what you need. 

The next several columns will take at least an overview look at what is available in helper materials from forms to treatises. If they alert you to something really useful, and you really appreciate it, I like chocolates. Now onward to an overview of the first subject in the series – forms.

Electronic forms. You love ‘em, you hate ‘em. If they work right, they save you lots of time. If they don’t, you want to tear your hair out and strangle the programmer who created them. Early legal forms were so bad I created all of my own for handling criminal appeals. They are primarily Word or Excel templates, some armed with additional VBA (Visual Basic for Applications) code to perform special functions. That investment of programming time has paid off handsomely. One of the best investments I ever made.

You may still need to create your own or have some forms custom created for you for certain specialty items but now there many excellent forms available on-line from LexisNexis. And the list of available forms continues to grow.

The LexisNexis Automated Forms Website is at www.lexis.com/forms, separate from the regular Lexis.com site. To get a hands-on demonstration you should call 1-800-344-3730 ext. 4164.
Most pleadings have to be fairly flexible and thus many useful forms for pleadings are best left in basic word-processing template form, without automation. Spacing and layout can vary fairly widely from one case to another. Full automation just doesn’t work in such situations.

Automated electronic forms are really just a take-off on non-automated templates. The automated type is very valuable when you have highly standardized form pleadings such as forms specified by the state’s Judicial Council and the position of the common items does not change. You fill in the boxes, print out the form and away you go! If you need to do calculations on the form and the automated form can do them for you, that is an additional plus.

Automation is generally achieved by locking up the form electronically so that the user only has access to the areas of the form that are in outlined boxes or on dotted (or solid if you like) lines in locations that are not permitted to change. The user tabs from box to box (the computer technoweenies call these locations “fields”) merrily filling in the data and hitting the Tab key again.

Sometimes users are allowed to go “outside the box” and create additional text boxes in the margins. This is allowed in HotDocs Filler (which operates the automated LexisNexis forms) and you might want to see a demonstration of this by a Lexis rep. 

Standard or repetitive information can be saved in “answer” files (basically sources for merge data) and then modified later if necessary in the actual form. Attorneys doing highly repetitive pleadings can save lots of time by using the electronic forms approach and integrating standard information each time into the forms.

Whether you use non-automated or automated templates, the use of electronic forms sure beats the heck out of reinventing the wheel. And it sure beats the heck out of typing standard items over and over every time you need to prepare a document of some standardized type. Time is money.

We have certainly come a long ways in this process of preparing standardized legal documents although some of the basic legal knowledge and approaches have remained surprisingly constant because they work. I can remember my early days of practicing law with my dad in Oakland where I specialized in whatever came in the door. If I wanted to prepare a civil litigation pleading, the first question was always, “Gee, what goes in it?” I can remember the shelves of Matthew Bender Pleading and Practice forms that bailed me out each time.

Now the efficient legal practitioner keeps forms stored on his computer or has access to forms stored somewhere on a server. That server might be in the same office but now the best source is more likely to be a combination of that and a huge electronic library of forms provided by a service such as Lexis.com. We have simply gone from paper fill-in forms plus a lot of typing to electronic forms with far less typing. Matthew Bender is still around but it has changed from paper to electrons.

Lexis.com has various forms sprinkled throughout the on-line materials. Some are as simple as suggested captions for specialized types of pleadings. These are for use in variable form pleadings.

The forms at www.lexis.com/forms can be printed out from Adobe Acrobat files if you wish or filled in using HotDocs graphical software that uses question and answer dialog boxes. You need the Adobe Acrobat Reader to read the .pdf files but that is a free download. To use the automated forms you need the HotDocs Player and HotDocs Filler but that is also a free download. To obtain access to the automated forms, you subscribe through your Lexis representative then go to the special forms Website.

Once you get to know your way around certain types of pleadings you can be pretty fast at electronic forms preparation. I tried out a number of different forms and they all seem to work pretty smoothly, even when I was unfamiliar with the subject matter.

I don’t know the total number of automated forms available currently but it is a sizeable number. The categories include Judicial Council mandated forms. I tried some out and they are a far cry from the problem-plagued Essential Forms I tested a while back. Forms have come of age.
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057 – Legal Software Comes Of Age

Legal software, which has lagged behind general office productivity software, is finally coming of age and conforming to modern computer operating systems (i.e. Microsoft Windows) and hardware. You may recall that in my April column I noted the possibilities for transferring CrimeTime data across the Internet. (More on that software in a later column.) That is the way to go with legal data. We really need to forget about paper and stamps, and intra-county transfers of files, and faxes, and lugging stuff around in boxes. Those approaches had their day but that was long ago. 

Electronic filing and general transfer of legal documents and other data between lawyers and courts needs to be implemented for many reasons, including cost factors and speed. And I don’t mean filing documents by fax, which uses paper. That’s 1980’s technology. I mean filing and serving the original electronic document (including word processing files, graphic images and spreadsheets) via the Internet. Current technology makes it easy.

Best Case Bankruptcy

Along those lines, Best Case Solutions of Evanston, Illinois (1-800-492-8037), recently released Best Case Bankruptcy for Windows, Version 10.0, a 32-bit version of their software, with greatly improved capabilities, particularly in regard to filing some bankruptcy forms across the Internet in .pdf format. Now we are headed down the right track. 

I hope the California appellate courts will look at this type of technology too, including allowing the filing of files produced by word processor and spreadsheet programs. Here, in the birthplace of so much technology, we are lagging way behind, mostly due to just plain stubbornness along with government’s bad habit of listening to the wrong people – those who have axes to grind but who possess little technology knowledge. 

I note the federal courts and lawyers are getting with the program a little ahead of the California courts. More than a dozen bankruptcy courts nationwide now accept electronic filings with more to follow soon.

I would strongly encourage the courts, both federal and state, to allow software companies to innovate extensively. Let them show you what is possible. Then graciously accept what they produce and incorporate it into the court system. Government has functioned notoriously poorly in this area by setting rigid standards for technology use and then winding up years behind the current state of the art. Leave the innovation up to the code writers, just giving them a general idea of what kind of data you need to process. Then kick back and wait. 

When I looked at Best Case’s technology back in July 1999, it was already a pretty smooth product. It was easy to use, installed with no problems, and did a good job of handling lots of data – you know, that boring stuff like names, addresses and dollar amounts that you have to put up with in bankruptcies and have to get right. It produced paper printouts that looked beautiful.

What has happened in the meantime? We have become more Internet aware. The fear of not putting it all on paper has hopefully abated some. Of course you can still print it all out on paper (and that is still necessary for three of the four California bankruptcy courts) but we are finally beginning to realize that paper is not an absolutely necessary medium for the process of supplying data to someone else.

Best Case Solutions has produced a much smoother and more powerful product now, as software development has progressed and the courts have become more willing partners in the process. It is now possible to prepare all the necessary bankruptcy forms on your computer, using Best Case’s easy to use software, then file the data electronically across the Internet. 

Doing the filing completely electronically of course requires the cooperation of the courts and they are just starting to get on the bandwagon. In California, the Southern District will now allow you to file the petition and plan electronically in .pdf format plus you can file debtor and creditor info in text format. That’s a start.

Electronic filing is done through the bankruptcy court’s Website but with Best Case’s new “OneTouch” method, after filling in the data, you just click on a button and Best Case will connect you properly to the appropriate court and complete the filing. As a technical matter, the software converts the petition data into a text format that is approved by the court, then sends it to the court. To use this modern process, you need to set up an account with the bankruptcy court clerk and get a username and password. Paper is finally being cast aside gradually. 

The ECF (Electronic Case Filing) process uses Adobe Acrobat’s Portable Document Format (.pdf) to create the petition. This is a graphic image format that can be viewed with a free viewer – Adobe Acrobat Reader. You will need to buy a copy of Adobe Acrobat’s PDF Writer to create the .pdf files. Call Adobe Systems at 1-888-502-5275. (See their Website at www.adobe.com.) The Best Case software, working with the Adobe software, creates a single compact .pdf file (for the petitioner) which you then upload to the court’s Website.

This is the way it should be. You don’t even have to get out of your chair. The data is filed within seconds. Involved parties have 24x7 access to new data. Notices go out electronically and thus instantly. You can carry the entire file in your laptop computer! This approach to bankruptcy filings is scheduled (by the federal AOC) to become the nationwide standard by 2003.

So much for the future, a little taste of which is here now. For most bankruptcy courts, you still have to prepare the forms on paper so I tested the application primarily in that regard. (Although you can probably tell I love the idea of filing things electronically.) 

As before, the software worked splendidly. It’s easy to use (pretty intuitive for non-techie folks) and bear in mind that I don’t handle bankruptcies. Sample forms printed beautifully to my Laserjet printer.

As I noted above, leave the innovation to the software folks. Best Case code writers produced some special software for Chapter 13 filings to help with calculations. They also produced a Common Creditor List feature, which is the type of feature that would be a big time saver for high-volume bankruptcy practices. They also produced the OneTouch feature that makes the electronic filing process very simple for non-techie folks. That is always important in software.

You can get a demo disk from Best Case by calling 1-800-492-8037.
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058 – The Mechanics Of Forms

There are so many forms available that it’s hard to know where to start with an example to discuss some more aspects of this highly useful technology but I thought I’d start with some comments on the mechanics of California Judicial Council Forms, which are designated by the California Rules of Court and are pretty commonly used by a wide variety of law firms. You can find these forms at www.lexis.com/forms. 

The LexisNexis forms site has 39 folders of forms, some specific to particular states. California has 4 of the 39 (California general, county forms, northern California, Southern California) plus, of course, some federal forms would be of interest to many California lawyers. The California Judicial Council Forms are one of 6 sub-folders of forms within the general California folder. These forms are, in turn, divided up into folders holding topics such as Family Law, Probate and Adoption.

As an aside here, I remember back when Judicial Council Forms were first published. I wasn’t practicing in areas that were covered by most of the forms but I recall using a few of them. Just the California forms required a fair amount of shelf space and there were only a few of them available at the time compared to what’s available now. 

And then you had to photocopy a master and fill in the photocopy with a typewriter or you had to buy a big package of the same form. And then what if the form changed? Throw out the old supplies. Money down the drain. And you better hope you knew about the change before you goofed up and used an outdated form. All this hassle is easily avoided now by accessing on-line forms which can be quickly kept up to date.

In this electronic age of information storage, these automated forms take advantage of that capability by allowing you to access the stored information in a previous “Answer” file when filling out a new form. That sure beats having to retype repetitive information such as names and phone numbers. You can have a series of Answer files that cover a wide range of situations. These basic info files can be accessed in seconds, thus quickly supplying the fill-in data for many of the fields you need to complete in a form you use often.

Although my own practice does not fall into the areas of law that utilize Judicial Council Forms extensively, please note that I use the same principle with the automated and non-automated templates that I designed for criminal appellate work. It saves time and time is money.

To try out the Adoption series of California pleading forms, I went into that directory list and selected the Petition for Adoption. It was easy to fill out. Even kind of fun. I had Abraham Lincoln, as attorney for Mr. Good Guy (and his wife, of course), petition to adopt Iwana Mommy. The software even reminds you that there are certain collateral forms to complete and asks if you want to complete them now or promise the court to do them later. The adoption petition printed out beautifully on my HP Laserjet 4100 DTN printer. That was a snap!

On the computer mechanics side of this, the Lexis forms use a program called HotDocs Filler to complete the forms. You can get this additional needed software free. Alternatively, you could use the Adobe Acrobat formatted files but you can only read (and print) the blank forms with the free Adobe Acrobat Reader. You would need to purchase the full-fledged Adobe Acrobat program in order to fill in the forms. If you already have it, that’s fine. Otherwise just go with the HotDocs Filler approach. 

HotDocs Filler uses, by default, a question and answer approach (aka a wizard) to eliciting the necessary information from you. For an adoption petition you see a series of dialog boxes that ask for information about the potential adoptee, who has given consent, etc. You answer the questions and when you’re through, the completed form appears on your screen. Print it out, get the necessary signatures, and you’re done.

The completed HotDocs Filler files have an .hfd file extension. They are stored by default in the Template folder for HotDocs (C:\Program Files\HotDocs\Template) but you can and should change that to a particular case’s folder at the time of saving the file by browsing your hard drive. I recommend always keeping a case’s files in a folder set aside just for that case. 

Note that the templates supplied by LexisNexis will have a .hft file extension. The Answer files have a .ans file extension. These files cannot be opened directly by HotDocs Filler but you can change them indirectly by electing to save changes to the corresponding Answer file when you save a new document file that was based on an existing Answer file.

If you want to open a completed document file later, you use the HotDocs Filler software. If you want to go back and change some information, you can use the Forms Wizard (which starts automatically when you first start a new file) again by going to the Form menu and selecting Wizard. 

You can also go with the option of not using the Wizard to make some minor change like fixing an incorrect date. Just deselect the Wizard choice in the opening dialog box and click OK. Now you can Tab to the field you want to change and make your changes. Or, if Field is selected on the Tools menu, you can simply point to a field with your mouse, click on it (which deletes “x” marks and changes the current data – such as dates - into the correct format for computer acceptance before you modify it), and type the correct data. Clicking on an empty check mark box will place an “x” in it.

If you happen to have lengthy information for some field, it is possible to change the font size and even possible to enlarge the size of some fields. You select the reduced (or for that matter increased) font size from the Field menu. The size change shows up when you Tab away from the field. If you just can’t get your wordy answer to fit, HotDocs will attach an addendum to accommodate the text overflow. 

You can save the entire completed form (normal) in your case’s folder or you can just save the Answer file if you need to conserve disk space. It’s easy to view or change the completed file.

There is far more to the capabilities of this software than I can easily explain in a column. Upon request, Lexis will provide you with a free ID and password, good for one week, so you can try this out for yourself. To get a full hands-on demonstration you should call 1-800-344-3730 ext. 4164.
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059 – The First Year

Yep. 2001 was actually the first year of the new millennium, not 2000. And it was an interesting one in computer technology. The stock market’s dot com bubble burst in 2000. And bled in 2001. Once again it was proven that gravity exists. What soars into the stratosphere, powered by hot air, usually has to come down sooner or later. 

But now, with a little more sanity and reality being injected into the technology arena in 2001, it’s time to look forward and at the same time to realize just how far we really have come.

And we’ve come a long ways. Or at least technology has. Lawyers are still dragging their feet, many still being in love with paper and musty old books. And many still hate Microsoft because Word triumphed over WordPerfect. But that’s just silly and it’s a losing approach to managing your law business. That’s right. Your law office is a “business” plain and simple.

Modern business uses Microsoft Windows and Microsoft Office on a grand scale. Excel spreadsheets are ubiquitous in the corporate world. Practically everyone in modern business uses Microsoft Word. Microsoft Outlook is a leader in the communications and personal information management (PIM) field. 

Our courts could make excellent use of Microsoft Office but stubbornness, politics, resistance to Microsoft technology and other nonsensical considerations have kept our courts in the dark ages, particularly with regard to efficiency. And taxpayers have footed the bill for this foolishness while litigants have been punished both financially and time wise. 

I have been greatly disappointed with the performance of our attorney general, Bill Lockyer, in this area. Bill has pursued Microsoft for another ounce of flesh even after most other states were satisfied with the settlement reached in federal court. Bill, Bill, Bill! Let’s use Microsoft, not abuse Microsoft. Our courts are way behind just because of such misguided campaigns. If you call me, I’ll even show you how to save millions of dollars and bring our courts into the modern age. 

I got as far as a PR receptionist but, in spite of promises to the contrary, couldn’t talk to Bill or anyone who actually knew anything about Bill’s plans or who might be interested in actually doing something besides pouring taxpayer dollars into a campaign that is against the public interest.

Wouldn’t working on using modern technology beneficially be better than flailing away in a counterproductive assault on a company that could help provide hugely efficient solutions?

Available courtroom technology could improve our justice system immensely while reducing costs by enormous percentages. We just need to adopt it.

Electronic legal research has made spectacular strides. Newly developed wireless technology will gradually make mobile access to this data much easier. We just need better bandwidth and the implementation of some collapsible screen and keyboard technology that I have heard about but which has not yet appeared in the commercial market. The Lexis.com Web site has become a model for integrated legal research. Paper lawbooks are largely gone. CD-ROMs are fading. 

But we still have big problems. They’re caused primarily by people, not by technology glitches. Our courts could produce nearly flawless electronic trial transcripts but many lawyers refuse to use them, court reporters lobby frantically against them, legislators take campaign contributions from special interests who are tied to the past, and our courts don’t have either the common sense or the intestinal fortitude to just act for the good of litigants and taxpayers and start using cost-saving approaches. 

One year ago, my local newspaper reported on the project at Folsom Prison where inmates fix donated outdated computers and send them to schools. The same could be done for the prison law library, which could then house trial transcripts and appellate briefs on disk for inmates to read there, saving space and money. The use of electronic transcripts would even benefit the appellate lawyers if they would stop refusing to even look at this technology. But lawyers don’t want to use electronics so they fight this.

I recall a Daily Recorder article a year or so ago quoting some court administrator type warning that lawyers would have to use electronic transcripts soon. It hasn’t happened. Electronic transcripts are next to impossible to obtain. There is no danger of them becoming widely available soon.

This has been the year when practical wireless computers made sizeable inroads into the computing devices market. I tried out the Blackberry 957 portable device, made by Research In Motion, an innovative company from Waterloo, Ontario, Canada, to access my Charles Schwab investment account through Schwab’s Pocketbroker service. The wireless Blackberry device uses cell phone and packet data networks. The system can also redirect e-mail to the mobile device. The service provider was Aether Systems, a large, reliable company that made it all run. Schwab wrote the Pocketbroker software. Quite an innovation. I understand several large law firms are now using Blackberries.

The business world has been making forays into the wireless world and this, in my opinion, is where the most innovation is going to take place over the next few years. Money drives business and business money drives technology innovation. Lawyers are a small segment of the business world although many fail to see themselves in that light – being in business.

Combined with the Web approach to legal research, the wireless/mobile area of development has the potential for turning lawyers into totally connected walking repositories of information on a scale totally unimaginable when I started practicing. Musty old books, old style telephones, notepads and paper will become relics of the pre-computer age.

Cell phones, using Global System for Mobile Communications (GSM) and later the General Packet Radio Services (GPRS) network, will be able to browse the Web to at least some degree, there being some screen size limitations. Laptop computers, using the full Windows operating system and fully capable Windows applications, will become able to operate from really remote locations, such as my back yard. 

Computers/mobile devices like Compaq’s iPaq, running a scaled-down Windows operating system like Pocket PC, which evolved from Windows CE, will get people thinking about just how much information and connectivity they can carry in their pockets.

What’s going to win? Beats the heck out of me but watching the race and enjoying the fruits of the competition are going to be a whole heckuva lot of fun.
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060 - We’re Getting To That Point

The other day I was at a law office (which shall remain unnamed) in San Francisco. I was struck by how much physical space they were using for their library. Lots of nice books on the shelves for all the lawyers who still hate computers. Those nice red-backed covers on the reporter volumes (like I used to have years ago) look impressive and all those nice reference works books sitting handsomely in view are bound to impress some folks. 

On the other hand, the impression made by all those books on some folks, like myself (and Wall Street and large corporations and tech-savvy clients), may be quite different in 2002 than it would have been 15 years ago. 

I had a totally different line of thought. Wasted space. Expen$ive $pace! I was thinking, “What does it cost them each month to rent the real estate underneath all those books? 

I was also thinking. “Is that the extent of their library? Pitiful compared to what’s available on-line. I’ll bet these guys are slow when it comes to getting research done.” I know they’re slow when it comes to getting legal work done and I wonder how much this paper-based approach contributes to that.

Couldn’t they get an on-line subscription to all this stuff through Lexis.com or at least most of it for less than they’re paying that nice landlord who is laughing all the way to his bank? And the hardbound books on those shelves aren’t free either.

I thought of the old saying, “A fool and his money are easily parted.” Okay now, maybe we haven’t quite arrived at the stage where parking all those books on expensive real estate and jotting down stuff from them with pen and paper is openly and downright foolish, but I think we’re fast approaching that point. This isn’t 1985 anymore. It’s the 21st century.

And how does one research through all that stuff on paper? A lot of the material you’d like to find isn’t really indexed well in paper books because it pertains to certain factual matters rather than legal topics. Computers can find that kind of thing pretty well but it’s really hard to prepare a paper index to cover the problem. And it’s going to take longer to find certain things in paper volumes, when you can find them at all.

I used to do all my research in books. I started practicing law in 1976. The pre-computer age. Typewriters and secretaries. No cell phones. No World Wide Web. Worked in Oakland. We used to take a cup of coffee down the hall to the law library. We had pens, paper, whiteout, carbon paper, dictating machines and all those nice inventions of yesteryear. Ah yes, it’s nostalgia time.

Hey, there’s nothing really wrong with that approach now, provided of course you have unlimited time. Same thing for going through paper transcripts of trials to find things. If you’ve got the time, it’s your dime.

I had one appeal from a capital case with well over 30,000 pages of transcript. All on paper, unfortunately. It was tried a number of years ago.

Another capital appeal I’m doing has a reporter’s transcript over 8,000 pages and a clerk’s transcript over 2,000 pages. Search through all this on paper? Not unless I’m forced to or I’m nuts. The RT was available in electronic form and I asked for that. Thank goodness! Unfortunately, the CT isn’t electronic, although it would be easy to produce fully searchable electronic clerks’ transcripts with current technology.

I realize some people in some organizations I belong to - when they see me coming - probably think, “All Richard thinks about is business and computers. Making a buck.” Not exactly right, but it’s probably true that it’s on my mind a lot more than it’s on theirs. 

Modern technology has made it possible to make certain parts of a law practice much more efficient. If you don’t take advantage of this possibility, you are headed for trouble eventually, at least in my opinion.

I have watched electronic research and electronic court records develop gradually over the recent years. We’ve come a long ways but I can envision a whole lot of things that could be done right now that aren’t being done. 

Electronic court records are still hugely underutilized even though the technology has been available for years. And, with many counties at least, the electronic reporters’ transcripts of trials and other proceedings are actually in existence although rarely requested. 

Trial lawyers getting daily electronic transcripts in long, complex cases could often have a huge advantage over non-electronic opponents. By writing and using my own Microsoft Office-based software plus utilizing electronic transcripts and electronic research whenever possible, I have often acquired a huge advantage over other criminal appellate lawyers who are doing the exact same work as I’m doing. 

Travel to courthouses to look things up in their records is often a necessary evil but that problem is being addressed now gradually. I will say more about that in detail in a later column. 

Copying quotations out of electronically reported cases accessed on-line at Lexis.com is easy now and doing this any other way than on-line is starting to look pretty darn inefficient and foolish.

Electronic filing (and I don’t mean faxing) and serving of pleadings and briefs is just starting to be explored. It may take some getting used to for some diehard paper fans but, considering the several ways in which this could improve efficiency, the legal profession and courts are starting to look a bit foolish in their resistance to this.

With electronic forms having such time-saving advantages over paper forms you have to run through a typewriter, and many of these forms now being available on-line (at places like www.lexis.com/forms where they can be updated immediately after any changes are made), it’s starting to look pretty darn inefficient to use legal forms any other way.

Change is tough on some people and I understand that. And don’t get me wrong here. Horses are nice animals. My neighbors out here in the country even have some. Riding one for fun is still fun. But riding one to the other end of the state to do business? I don’t think so.
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061 – Bankruptcy Plus

Lawyers and courts are gradually getting the idea. Use electronics to process and transmit mounds of data. I’ve been doing this for years now, with incredible gains in efficiency. It really can work. We need to give it more of a try. Learn to love computers, Bill Gates, Windows and other adorable items. 

Not surprisingly, one of the first areas where attorneys and the courts are beginning to really take advantage of the possibilities is bankruptcies. I recall doing one or two of these cases when I first started practicing. The paperwork was enough to make all the tree huggers cry out in anguish. Now we can just about avoid the paper.

In December we looked at bankruptcy software from Best Case Solutions. Another entrant in the bankruptcy field – Bankruptcy Plus - comes from Cornerstone Computer Group, Inc. of Bellingham, Washington (www.cornerstone-computer.com, 1-800-397-8238). The most recent revision of their software is Version 3.2. For testing, I installed the application, taking the Typical Installation route. It installed easily with no hassles.

The data is stored in files that are kept external to the core program files. This allows the data to be transferred easily to another computer that also has Bankruptcy Plus installed on it. You could send the data files over the Internet to another Bankruptcy Plus user if that is helpful to your business processes.

The Bankruptcy Plus system for preparing bankruptcy documents is also compatible with the new Electronic Case Filing (ECF) system so that prepared forms (Petition, Schedules, related forms) in PDF format, the ECF Case Upload file targeted at the courts’ ECF system, and certain creditor information in more basic text format can be transferred easily across the Internet to a bankruptcy court. 

With bankruptcy courts that provide for it, you can connect directly to their Internet sites from Bankruptcy Plus and upload case data. I wish I could do something similar, like simply attaching my appellate briefs to an e-mail to California appellate courts or uploading briefs at a Web site, but unfortunately the California courts are lagging years behind in this area.

To view any PDF files created by Bankruptcy Plus you will need Adobe Acrobat or at least the Adobe Acrobat Reader. However, there is a free copy of the reader on the installation disk in case you don’t already have it. To create PDF files for electronic uploading of the petition and schedules you will need to purchase Adobe Acrobat separately. Alternatively, you can print out the forms and file them on paper.

Data can be collected from the debtor via a questionnaire that is included in the software. It can be printed out and handed to the client for completion. Nifty. You could even supply it to the client in word processing format for completion. 

It is also possible to simply transfer data from some spreadsheet programs to a case file in the Bankruptcy Plus database. That could be a real time saver for bankruptcies involving a lot of business data. It also avoids the human error factor inherent in rekeying data.

I prepared a sample petition and some schedules for Ima Bum who lives in a cardboard box on the streets of Placerville. They printed out nicely. I noted that the software will do various calculations for you when preparing a Chapter 13 petition and schedules. The CD-ROM contains a nice tutorial that should bring you up to speed pretty quickly on how to generally use the software. I didn’t have any trouble with it. The user manual is also on the CD-ROM.

Cornerstone will provide unlimited toll-free support so you need not worry if you are a bit computer-challenged. They also have Help files to guide you through preparation of the forms. I would emphasize that this software is pretty easy to use so you’re not really going to need much phone support. 

Snookered Again

We recently found out in the news media that our brilliant state government got snookered again, this time by a wily team of folks (some related to each other) that grabbed about $95 million of our tax money and handed it over to Oracle and various associated “helper” folks for software that virtually no one is using. Gee, when I said a long time ago that the people at DOIT (Department of Information Technology) were clueless (many of the same folks just transferred to this “new” agency from a prior failed agency full of people who were clueless about computers), was I right? 

God forbid that this kind of technology debacle happens to our courts but, judging from whom the courts are paying attention to these days, I can see it possibly coming. And the courts and society can’t afford it. And unfortunately, Bill Lockyer certainly isn’t helping by attacking the very company – Microsoft – that has the most to offer the courts in the way of technology help. 

Links

Links are so useful in our computing world. Web hyperlinks, links within documents like links to a Table of Contents, links between documents, data links between spreadsheets. 

Link:  One of the parts of any chainlike arrangement, as one of a number of sausages in a chain; anything serving to connect one part of thing with another; a bond or tie. (Courtesy of the friendly folks at Webster.)

And there might be other links in the world of computers, but hey, who knows for sure? Recently we were told there was no “link” between signing the Oracle software contract and the $25,000 contribution our esteemed governor received from Oracle within about a week of that time. There was no “link” between the $154,500 in contributions to Pete Wilson traced back to Lockheed Martin IMS by a Sacramento Bee investigative reporter some time ago when people got to wondering why, after $300 Million, the hacks at Lockheed-Martin IMS couldn’t produce simple child support software. 

And I’m certainly hoping there is no “link” between contributions to our attorney general from Microsoft competitors and his puzzling campaign against the very company that could help this state’s court system the most. If, instead of spending tax dollars to work against our court system, he would like to help – such as by getting free or at least very cheap software and technical help that could save taxpayers and litigants millions – he can find my phone number at the bottom of this article. 

I have met Bill Lockyer personally and thought at the time that he sounded like a fine man who would genuinely like to help the courts, litigants, taxpayers and this state on technology matters, rather than hurt them. I still think that’s possible but he’s just been listening to the wrong people. 
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062 – Oh Boy! What’s The Law On ….?

Ever had that feeling? A client walks in and has a problem but you don’t know the answer. You’re not even close to having an answer. It’s time to hit the books, ….er that’s the electronic databases, maybe?

If you don’t have much of a clue about the general subject matter involved, it’s probably time to read a treatise on the subject. Once you get knee deep in the general subject matter, you can utilize your general legal training to pinpoint the exact problem and exact solution.

Treatises are an example of secondary sources. They give you an overview to generally “clue you in” and, when well written, give you lots of citations to primary law as well as other secondary materials that may be helpful. Poking through the various layers of such materials can quickly give you quite an education on an unfamiliar subject. Treatises have been around for years, since the days of paper.

In this day of electronic materials, the primary citations are quickly viewable by means of hyperlinks. You jump out, take a quick look, then jump back to the treatise. You don’t even have to get out of your chair. Hyperlinks may also lead you to other secondary materials, including law reviews. Once you are into statutes or case law, you can follow additional hyperlinks to other cases and materials.

When you find the right material, you can swipe it with your mouse, then copy and paste it into the document you are preparing or into a notes file concerning the client and his/her problem.

This modern approach is a far cry from what was required 25 years ago when I first started practicing law in Oakland with my dad. Unless you were in a very large law firm with a large physical library holding lots of treatises and other secondary materials on a wide range of subjects, there was no alternative to going to the county law library. And then you had to stay there to do all your research. 

And then you had to write everything down on one of those large yellow legal pads. And then you had to organize it back at the office, dictate into a Dictaphone machine, and have a secretary type it up, then fix the mirsteaks. I still occasionally hear about lawyers sticking with such methods. They are usually financially challenged and often clueless as to why. 

The modern on-line electronic library holds secondary materials that alone would fill an office. Heck, they could fill a warehouse. Electronic access to such materials is vastly cheaper than trying to buy them in paper form and shelve them, not to mention the time savings in being able to electronically copy and search pertinent portions. And you don’t have to hire someone to spend a bunch of time putting paper changes into three-ring binders or throwing out obsolete paper materials and replacing them with current paper materials.

In my criminal appellate practice I tend to use certain secondary materials such as Matthew Bender treatises on subjects like criminal law or constitutional law. California Criminal Defense Practice or Scientific Evidence is more likely to get my attention than say a treatise in the area of Intellectual Property or Real Estate. 

The criminal law related material is proliferating like rabbits but so is everything else. Whatever your area of specialty, the library of electronic treatises, with all their nice hyperlinks to primary sources and to other secondary sources, is growing at an astounding rate. There are currently more than 900 treatises on the Lexis.com servers and their busy bee lawyers are creating them at the rate of about 10 per month! 

I was absolutely floored when I heard these figures recently. This is just not your father’s way of getting educated on new legal topics, to borrow a line from General Motors. Lots of materials have been added recently to the Matthew Bender series of publications dealing with California law. The chances are excellent they have stuff right up your alley. You might want to take a look at what your competition has available to them.

And clients are getting more sophisticated these days about legal research. Many of them understand that you can pull up this stuff electronically and if you try to charge them for hours of poking through paper books, taking trips to the county law library, or doing other associated tasks in an inefficient manner, you are going to have a problem.

For what it’s worth, I think the lines or distinctions between treatises, practice guides, forms manuals and other secondary helper materials may be blurring. With the possibility of electronic links between related items, they all sort of become part of a larger integrated model or process of pulling up data electronically that will help you solve a problem. Paper separated things; electronics pulls them back together. 

Ten years from now, when everyone is used to this integrated/linked electronic approach, I suspect people may be so used to following links around databases that they will consider all these materials to be inseparable. Times change. Attitudes change. Solutions change. Be flexible and go with the flow.

To get a full hands-on demonstration of a modern electronic treatise, you should call 1-800-344-3730 ext. 4164.
Closing Note: I just came back from spending a couple of days checking out Government Technology Conference’s Technology Expo at the Sacramento Convention Center. I saw lots of innovative ideas ranging from biometric security devices to advanced voice recognition software. More about all that later, particularly after I have had a chance to try out some of the demo software I’m going to receive soon from some of the vendors.
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063 - What’s Happening

Bright Lights

In February, CACJ/CPDA held the annual Death Penalty Conference. Reference materials were made available in a CD-ROM Electronic Syllabus. It opens to a Web formatted (.htm) file with links. Individual reference materials are supplied in Word, WordPerfect and MacIntosh formats, or in Adobe Acrobat’s portable document format (.pdf) when not submitted to the organizers in word-processing format. Nicely done!

Also nicely done is the Death Penalty Index on CD-ROM, a collection of reference materials put together by Linda Fox, California Appellate Project, San Francisco.

The Habeas Corpus Resource Center (HCRC) had conferences in October 2001, and May 2002. Reference materials from both conferences were well organized on CD-ROMs. There were links between the index and various items. The materials, such as sample letters or lists of things to do, were in Microsoft Word and PDF formats and could also be directly accessed by simply using Windows Explorer or Word. I noted a nicely done Microsoft Word file with links to various Web resources, such as the Tufts University Hunger Project and ballistics testing companies. Kudos to Bernice Casey.

The most recent versions of Forecite (866-885-2483) jury instructions software and Crime Time (530-885-0100) sentence calculation software are excellent. More on these later.

Dim Lights

Appellate attorneys still can’t file appellate briefs electronically (because appellate courts won’t allow it) or easily get trial records electronically (although electronic reporters’ transcripts are commonly created) because courts and appellate projects won’t provide them and the Legislature is regularly lobbied not to require (or even allow) these cost-saving tools. 

I just read a criminal trial reporter’s transcript with hundreds (or thousands?) of mistakes. Many words are obviously missing. There is no excuse for this now. The excellence of digital multi-track recording plus transcription to electronic form, with generic ASCII formatting, should be the standard. In these budget crunch days, the startlingly lower cost should be enough to compel a switch, let alone the near perfection that is easily achievable. 

Even using trained personnel with modern voice recognition equipment plus corrections would beat the old steno-based approach. It’s time for legislators to stop making decisions affecting our justice system based on lobbying and campaign contributions.

Moving right along, something like the Oracle software debacle was bound to happen sooner or later. Fortunately it can be easily fixed. Several other state-sponsored computer disasters, where the money was irretrievably lost, preceded it, as noted in articles I wrote around 1994 or 1995. I personally saw the code being written for the Statewide Automated Child Support System (SACSS) in that era. Totally worthless, it cost the state (read “taxpayers”) about $300 Million. 

The on-site DSS manager for SACSS thought I was just a lawyer/columnist when she showed me what they had done but it was obvious she knew far less than me about computers and computer software. The writing was on the walls. 

I attended a GTC (Government Technology Conference) presentation by Microsoft at about that time that left everyone in the room except one fellow (from Washington) and myself baffled. But these people were supposed to be the state agencies’ technoweenies. Then I began to understand what was wrong. 

The Office of Information Technology (OIT) was in operation then. As some people have finally realized, it was a collection of buffoons. It’s the same problem at DOIT (same operation with a “D” in front of it.) We’ve had the DMV, CDC software, and assorted other state computer project disasters since then. These projects could have been done easily and cheaply by many people in private enterprise but they totally baffled the state folks and their politically connected buddies who got the contracts. 

Computer projects for the state seem to be uniformly run for the benefit of political contributors, not the potentially utilizing portion of the public, not taxpayers, and not even for the agencies buying this junk. And the problem doesn’t continue because of a lack of software designers. Heck, I could have written better software than SACSS practically in my sleep and at a minuscule fraction of the money they spent.

This nonsense will continue until the political process is disconnected from the computer project process. Totally. We must not allow this nonsense to invade technology use in the court system. 

And there is absolutely no need to put up with such problems because we have people available all over the place who know what they’re doing. Heck, I’d be happy to help design this stuff if that will save the court system from technology disasters and huge needless expense. I’m not unique. There are dozens or even hundreds of people around here who could put together efficient technology in lickety-split order. But none of us have greased the palms of politicians sufficiently to be listened to at all. Some talented people would help almost for free. 

Here are some of my recommendations: Never, ever pay in advance. Try small pilot projects with absolutely all the development risk/cost to be borne by the designers/developers. All the designers/developers should get from the government is cooperation, although that is an immensely valuable item. In this day of budget crunches, see if there is someone around who (after demonstrating ability) is willing to do a pilot free and a whole project cheap. Look for $5,000 versus $5 Million.

If asked to do it in a pilot project, I might create dozens of automated clerks’ transcripts forms usable in all California superior courts and viewable with a free viewer for a cold six-pack, just to show how easy it is to do and to make the point that our legislators and bureaucrats have wasted millions of taxpayer dollars on getting simple computerization tasks done. 

Use the alpha, beta development process commonly used in the consumer software world. Have actual future users try out the beta versions and improve from there.

And make it a felony for any software designer to contribute to anyone involved in any selection process. 

Only buy software in large quantities at the end of the process from sellers who already have the product developed. Then just buy a blanket copy of the product and provide for unlimited use of the product by the government.
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064 - It’s All About Productivity –Time Matters, Part I

Time matters. Yes it does. It’s my observation that civil litigation is all about time and money. The social pundit with a huge conscience might lament that situation but that is the reality. Civil litigation has always been largely about getting a lot of things done better than the other side. Faster, cheaper, more. Beat the other side down into submission. Win.

Early legal productivity software attempted to accomplish various mundane tasks more efficiently but the software itself suffered from lots of technical insufficiencies. When I set about making my own office efficient years ago, I couldn’t find any commercial productivity software available that was worth a darn for my specialized needs. 

Now mind you, I’m not into civil litigation regularly. I’m into criminal appeals and that takes a different kind of productivity software, at least as to certain specialized areas. But, the problem was essentially the same there. The forms software being produced commercially stunk from a technical standpoint and there was nothing for handling criminal appeals. So I simply wrote my own, basing it on Microsoft Windows and Office, and it works without a hitch, giving me a huge advantage over the DOS, WordPerfect and generally anti-Microsoft diehards practicing in my field of law. I use Microsoft Outlook for my very simple reminders and that is sufficient for my simplified situation.

But writing your own specialty software or templates isn’t practical for lots of kinds of civil litigation productivity/management software because of the other components of mature civil litigation software. In addition to technical excellence you need legal input. Software has to be updated when filing time limits change. It has to be updated when certain rules of civil procedure change. Forms have to be updated to reflect changes in the law or court rules. Software needs to be capable of linking to other applications and needs to be able to import and export data to other modern programs performing their own specialized functions. In short, litigation management software has to be comprehensive, up to date, accurate, and compatible with other software as well as being technically proficient and reliable.

Managing all these aspects of litigation software “in-house” just isn’t practical, even if you have a fairly large law firm. You are far better off leaving the job to people who can write software plus people dedicated to reviewing all the changes in the laws and to incorporating these changes rapidly into software that is then distributed to a large customer base so the cost is spread out and becomes minimal per customer, while assuring everyone that the updates are accurate and comprehensive. Leave software-linking to those who know how to do it. Don’t even touch that unless you are an accomplished programmer.

Keeping track of your time, calendaring, tasks, and billing it all out is what large law firms are all about and what most small law firms should be keeping a closer eye on than they often do. The ability to sort data instantly and accurately creates a huge efficiency advantage over people sorting scraps of paper on their desks, trying to remember where they wrote down a reminder to do something they can’t remember, or how much time they spent on Smith v. Jones doing something or other the other day.

Even if modern management/productivity software doesn’t make you a better lawyer (although I happen to think it often does), it makes you a better businessperson and you sure look like a better lawyer.

Even if a secretary enters most initial data for you, it is convenient and efficient to have all matters connected with any particular case easily reviewable by you at a glance. And having electronic reminders pop up on your computer is much more likely to keep you out of trouble than a paper date book or some scrap of paper on which you jotted something down about needing to get something filed by next Wednesday. Printing out a calendar to carry with you during the day is convenient if you’re one of those “on-the-go” lawyers but there is no substitute for centralized electronic storage of time reminders.

The way to think of data management is that viewing and sorting should take only seconds. As the data becomes more complicated, the software assigned to handle it needs to be more able, thus reducing the complex data sorts and the simple data sorts all down to the same thing – a matter of seconds and a few mouse clicks or keystrokes.

These days, the cutting edge of software takes advantage of the ability of modern computers to instantly sort things. Programmers supply the logic algorithms to accomplish a desired task (based on what people need) and the computer hardware plus its operating system (e.g. Windows) puts the particular application (program) into effect in the blink of an eye. 

Bear in mind that one big pile of data can be sorted lots of different ways. I took advantage of that concept when I wrote some software to score my bowling leagues’ Reno sweepers. It horses piles of data around in seconds, sorting scores and people by teams, men’s singles, women’s singles, mixed doubles, men’s doubles, women’s doubles, pot games, etc. A few mouse clicks and the raw data is sorted properly to give you the desired result. Tens of thousands of possible combinations are sorted faster than you can sip on a cold beer. That’s the power of modern computers. The job used to take hours.

Running an office efficiently involves handling lots of little items that can be related to each other in various ways. Over the next few columns in alternating months we are going to explore the ins and outs of how a modern computer, armed with modern sorting and document management software, can help you keep track of things and can sort huge piles of raw data pertaining to cases and office functions in many different ways to tell you different things. The technology trick is to enter data once and have it be subject to sorting in many different ways.

We will be looking at some software called Time Matters. If you want to see the software I’m going to be discussing, you can call 1-800-344-3730 ext. 4164, and get a free demo.
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065 – How To Create A Shortage And Bolster Fees

Naw! I’m not talking about lawyers. I’m talking about court reporters.

On July 29th, I read the lead article in the Sacramento Bee business section entitled, “Need for court reporters grows.” The thrust of the article was that we’re running short of court reporters and the courts need more of them. Woe is us! We can’t get new students to go to court reporting school. What ever will we do?

As I read the article, I realized that the Sacramento Bee staff writer had probably only spoken with court reporters. The article was well written, with informative data and graphs, but I sensed that the writer was not aware of the big picture. She was just given a picture of courts running out of reporters and therefore being in trouble. 

The big picture, at least in my opinion, is that the courts need more and better tools for preparing records of oral proceedings. That’s not the same as needing more court reporters. We have plenty of resources available but they have been locked out of the courtrooms by lobbying and politics, much of it by the court reporters themselves. To look at the current situation as one of the courts having a shortage of court reporters and thus being in dire straits is to totally miss the big picture and the forces behind it. 

Those of you who have followed my column for some years will doubtless recall I have said for years we could have far better preparation of oral proceedings records if we used modern technology to do the job. The court system is pathetically behind modern industry in its use of technology.

Why are we so far behind the power curve? There are a number of reasons including politics, lobbying, technophobia, irrational hatred of Microsoft, turf protection, and a downright pervasive lack of knowledge about computers among lawyers and court personnel. 

Using modern technology we could produce records of oral proceedings with virtually no mistakes, we could do it at far less cost than we now expend, we could save trees, we could produce these records much faster than is typical now, they would be searchable and portable and could be copied and pasted, and the courts could regain control of their own records. That has now been effectively lost to court reporters through lobbying.

One of the testaments to the incredible power of court reporter lobbying efforts can be seen in Government Code §§69950 et seq. Government Code §69950 sets prices for transcripts. Guaranteed 85 cents/100 words for originals and 15 cents/100 words for copies. §69951 jacks up the fee for civil cases daily copy service, something that a computer can do inherently and automatically. If there are two or more reporters playing musical chairs in a case, it’s guaranteed by §69952 that the cost will go up. 

But that’s just the beginning. Take a look at §69954, the crown jewel. It provides in subdivision (a) that: “Transcripts prepared by a reporter using computer assistance and delivered on a medium other than paper shall be compensated at the same rate set for paper transcripts, except the reporter may also charge an additional fee not to exceed the cost of the medium or any copies thereof.”

Let that sink in for a moment. The potential cost saving from using a paperless approach is totally negated by a lobbied law.

And then there’s subdivision (b). “The fee for a second copy of a transcript on appeal in computer-readable format ordered by or on behalf of a requesting party within 120 days of the filing or delivery of the original transcript shall be compensated at one-third the rate set forth for a second copy of a transcript as provided in Section 69950. A reporter may also charge an additional fee not to exceed the cost of the medium or any copies thereof.”

Another real beaut! A computer could prepare a copy of an electronic transcript in seconds and at virtually no cost. Since the original is going to be in generic word processing format (ASCII) on a disk anyway, the charge for an additional copy of a 2,000 page transcript ought to be about $1.00 max. Okay, make it five bucks to include shipping (which should be via the Internet) and handling (punching a few keys on a computer keyboard).

But the real crowning triumph for reporter lobbying is found in subdivision (d).

“Any court, party, or person who has purchased a transcript may, without paying a further fee to the reporter, reproduce a copy or portion thereof as an exhibit pursuant to court order or rule, or for internal use, but shall not otherwise provide or sell a copy or copies to any other party or person.”

As some people have astutely observed, while this doesn’t give outright ownership of court records to reporters it might as well. Nobody else can sell or even give away a copy except for lawyers working on the same case transferring a copy between themselves plus a few other similar situations. Years ago, then Chief Justice Lucas commented that we ought to change this law to return control to the courts.

The effect of this law is to allow reporters to charge sometimes thousands of dollars for something that could be prepared at virtually no cost. And you, as a consumer, have no choice. It’s mandated by law. It’s tantamount to a law that says you can’t open your own car door to get out at the departure/arrival area of an airport and must pay a “certified door-opening engineer” $15 to open it for you.

None of this has to be this way. It’s all the result of lobbying and it’s definitely not in the public’s interest. 

The system being preserved by lobbied laws is a ridiculous anachronism in this age of technology. I have trial records on my shelves in paper form that have hundreds – and in some cases thousands – of reporting errors. Multi-track high quality recording plus transcription can reduce that by way over 99%. That isn’t a guess; that has been demonstrated.

So why isn’t there any change in this by the court system? Lobbying and lawsuits. The court reporters have sued at least twice that I’m aware of to try to stop technology being introduced into the courtroom. (California Court Reporters Association v. Judicial Council (1995) 39 Cal.App.4th 15; Los Angeles County Court Reporters Association v. Superior Court (1995) 31 Cal.App.4th 403.) 

Reporters can’t possibly compete against modern technology head-on so they have to have this guarantee set in cement plus rules that require the use of court reporters instead of permitting the use of modern technology. We need transcribers, not reporters.

We don’t have a shortage of resources to report oral proceedings because of a lack of new court reporter students. We have a shortage of reporting resources that has been artificially created by the reporters themselves.
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066 – Business Data - Time Matters, Part 2

In July we took an initial look at the general problem of sorting large amounts business-related data in law offices and I mentioned Time Matters, an application written by DATA.TXT Corporation. Let’s start taking a little closer look at this software now, and how this type of software performs its functions, especially in the context of the further customized Lexis-Nexis version of the Legal Series of Time Matters.

Before we get into technical aspects of this software, or exactly how it works in specific law office situations, let me take a moment to point out some general background matters I think are important to understand. Note carefully that this software was not written by end users and was not even written by Lexis-Nexis, a company that provides a specialized version to its legal world customers. The software was written by DATA.TXT Corporation, folks who write software for lots of people, most of them not being lawyers. That also allows the cost to be spread widely.

The basic version of the Time Matters software is a 32-bit Windows application that addresses a comprehensive range of general business productivity problems that occur regularly in a wide range of businesses, from law offices to accounting offices. Lawyers are not the only folks with appointments to keep and tasks to get done.

Once the general range of business productivity items (e.g., calendaring, document management, contacts) have been addressed by coding to set up the general database[s] structure to store the data, it is time to prepare both general and more specialized versions of the general software. The way to do this is to use the same general database[s] but to pull up different items from the database[s] for the targeted user to view inside a viewing template. Enter once; view in many different ways.

Let me take a moment to expand on that concept a little. A viewing template contains within it pre-defined commands or lists (on menus, generally) of commands. These commands, when executed, direct your computer to extract and display information from specified locations in the database[s]. The database can be moderate in size, pertaining just to you and a limited number of data types, or it can be huge and pertain to many people and many types of data. The database could, for example, contain the calendars of 50 different people, each user’s part of the calendar database coded to identify it from the rest of the users’ personal calendars.

A viewing template has some pre-defined language that remains the same (e.g., the title of an item of information) plus numerous “windows” in which database information is displayed. These windows or fields simply display different information when you change the command to, for example, pull up all the information on a particular contact. Microsoft Outlook and other personal information management applications work exactly the same way. You may not commonly be thinking of the entries as being field displays but that is the computer technology side of what you see displayed in a pleasing format that makes sense to you. 

A particular type of data can be displayed at a different location in the template by simply moving the field window around the template. That’s done by the programmer. Some end-user software allows users to do this; some does not, often for specific good reasons such as a requirement that the printed version be laid out in a particular format.

To put information into a multi-user database, the procedure works in reverse. You enter data through a template that is personal to you and/or targeted to a certain type of data, such as entering the personal heading for your pleadings. Your computer, when directed to do so, stores that data in the appropriate database. That database, in the case of multiple users, is going to be somewhere other than on your computer’s hard drive. Depending on permissions, that data may then become available to other users such as other partners in your law firm as well as being available to you.

Greater complexity and power is required to run multiple-user databases than to run single user databases. For this reason, I do not recommend that you use a database system designed for multiple users if you are a single user. You will generally get snappier performance and have less complexity of use with a database designed for single users. You will also avoid lots of items that will be puzzling because they are only intended for multi-user environments. Single users would store the database on their own computer instead of on a server. 

Single user approaches may be best set up with a somewhat similar database as used for the multi-user environment but there will be differences. Databases for single users might be able to eliminate many data fields and many lines of code, thus making the code run snappier, because, for example, single users may have absolutely no use for functions such as group calendaring of appointments or checking for conflicts (of appointments, parties, etc.) with other users. Note carefully that DATA.TXT Corporation is aware of this and has constructed both personal and multi-user versions of their software. Select the correct one. The multi-user version will not somehow be “better” and “more powerful” if you are a single user.

Is software for storing and extracting things like calendars and reminders really all that different for lawyers than say for corporate management in a company selling widgets? (I always liked that term from Samuelson on Economics.) No. We have appointments in court or at depositions but an appointment is an appointment as far as a computer is concerned.

Next time we will look at database structure and how it functions.

Closing Note: I recently received an e-mailer offering WordPerfect Office 2002 for $39.99. Another industry announcement showed WordPerfect being given away with some new HP and Dell computers. I guess desperation has set in as the market for this less capable software has all but evaporated. Microsoft Office sells for quite a bit more but outsells WordPerfect by a country mile. On a parallel note, it was reported recently that Microsoft Internet Explorer has 96% of the market and Netscape 3.4%. 

Microsoft Office and Microsoft Internet Explorer are ubiquitous in situations where performance counts, such as corporate business environments and with people who are serious about productivity, business and money. It’s the return on the investment (ROI) that counts. Ponder this for a moment if you are still using WordPerfect and/or Netscape.
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067 – Developments In Forecite, Used Computers

I saw an article in the Sacramento Bee recently about recycling of used computers and donation of them to needy people. On a parallel, how about a program to donate more used computers to the prison system? I heard something about this being done a few years ago at Folsom State Prison but not much since. Used computers can provide training materials for inmates who will need a job when they get out. And busy, productive former inmates are less likely to get into trouble if they have jobs and skills. 

Another aspect of this is using the refurbished computers to provide electronic educational materials to inmates. Spreading electronic educational materials around a prison library network has got to be cheaper than using paper materials. An astonishing number of inmates cannot read or write or at least not very well. Without reading and writing skills they can’t get and hold satisfactory jobs.

Computer programs can teach typing, English, math and a host of other subjects. Aren’t we better off having productive ex-inmates than having angry, unskilled, despairing ex-inmates who can’t fit into society?

And if the prisons have a fair number of basic PCs, they could be used by the inmates to read their trial transcripts and briefs during their appeals instead of the court system having to pay to produce another paper copy. Of course, a corollary to this is having the trial and appellate lawyers - who presumably ought to understand the cost-efficiency aspect of this - use electronic transcripts, which can then be easily sent to the inmates on disk. Briefs can fit on floppies and transcripts can fit on CD-ROMs or floppies. 

It seems so sensible in these times of tight budgets to use electronic transcripts but resistance to this has been fierce. And the resistance comes largely from the lawyers because they don’t understand or like computers! I recently took an appointment on an appeal with about 6,000 pages of transcript. The paper copies must have cost many thousands of dollars total while extra electronic copies would have cost pennies apiece.

On another front, I spoke recently with Tom Lundy at JuryInstruction.Com. I have mentioned their FORECITE jury instructions software previously but now they are going through a transition to a Web-based approach much like what Lexis did back in 1999. Although they will continue to support present CD-ROM customers in that mode, they are encouraging people to look at their new Web site and to subscribe through that medium.

The FORECITE National Web site (jury instructions for federal criminal cases and some state stuff that is not jurisdiction-specific for individual states) is a work in progress although it is partially done at this time. I got a chance to look at what the complete site is going to look like and tested it some. It works just fine. It has a Table Of Contents and a separate Search function, depending on how you want to find things. The final FORECITE National Web site will be at www.juryinstruction.com. That site is in basic operation now and you can take a look at what has been done so far. The full site should be operational in less than a month so if it isn’t totally working by the time this article appears in print, check back soon.

The FORECITE National Web site access will cost $45/quarter or $145/year, and slightly more will buy you a site license for multiple users at one location. You can order Web access and get your questions answered at 866-885-2483.

The California version of FORECITE is being handled through James Publishing. Tom and his crew of course still provide the content. James Publishing’s Web site is at www.jamespublishing.com. You can contact them through their Web site or at 1-800-394-2626. FORECITE California costs $249/yr and for that price you will get the CD-ROM, the Web site access, and print. I would of course recommend the Web access approach for the reasons described below.

This Web approach is the right way to go for FORECITE just as it is for Lexis. If you see a suggested instruction you like, you can just highlight it with your mouse, copy it, and insert it into a brief, pleading, or suggested instruction form you have developed. Beats the heck out of retyping it, doesn’t it? I tried it out on some of the material posted at the test site and it worked just fine. It worked fine for the California material at the James Publishing site as well.

Searching is fast, material is linked, and materials can be updated and provided immediately to users by FORECITE.

In a later column, after the National site is completed, I will go into more details about the technology and some hints about using this technology in conjunction with certain modern Microsoft technology and various modern techniques for writing pleadings and briefs. 

Moving right along, the State of California, at least in my opinion, really needs help with technology, and the court system in particular needs major help. But they reject sound offers of help at every opportunity. Using Microsoft technology could save lots of time and money. So let me tell you the short story about Mr. Nonappreciative. Mr. N. needs to get his house painted but doesn’t know how to do it. His neighbor, Bill G., is a nice fellow. He comes over and says, “Need some help? I’ve got the equipment and I can show you how to paint. I can even get you the supplies at a discount.” Mr. N. tells his son, “Next time the guy comes over to help, shoot him.” 

Last month I mentioned in closing that Microsoft Office outsells WordPerfect Office by a wide margin and that WordPerfect Office has been reduced to the status of a giveaway/filler product. Microsoft mentioned recently they are planning to spend about $3 Billion over the next three years on their Office suite. No other company can conceivably compete with that R&D effort in the desktop productivity applications area. I know a lot of lawyers still hate Microsoft and Bill Gates but if you refuse to get on board, you will inevitably get left behind in the productivity race. 
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068 – The Future Of Electronic Legal Research

I am going to put off further remarks about Time Matters databases for a couple of months to take a moment to examine some developing possibilities for computerized legal research. 

As we near the end of 2002, let’s take a look at where legal research has gone and might go. As you might guess, I’m going to focus more on the access method – the technology involved – than the content. And I have a suggestion that I hope our court administrators will take to heart. 

Let’s think about future courtroom legal research for a moment. (This also applies somewhat to any out-of the-way location such as your car, an airport waiting area, or your backyard.) Years ago, legal research in the courtroom was pretty much out of the question because you can’t carry a whole library of books with you. 

As CD-ROMs came into the picture, courtroom research became at least marginally possible, and more practical if you were just looking inside one Lexis database, such as California cases. Of course jumping around between say California cases and U.S. Supreme Court cases involved a disk switch and jumping around through several databases involved fairly expensive CD-ROM collections (and you had to already have them all and with you in your carrying case) as well as a fair degree of inconvenience.

Part of the solution lies in on-line access through the Internet, the approach emphasized by Lexis.com since 1999. This gives you all their available databases (and there are thousands) through a single access method – your phone line or other similar access method. 

Then there is the matter of exactly how best to access that vast collection of databases that is actually sitting on servers back in Dayton, Ohio. As the technology has allowed, we have gradually shifted from straight dial-up phone line access to DSL, cable, or satellite methods to get better speed.

But that is what we look at in our offices - fixed wired locations. When we go on the road, it’s generally a dial-up connection. Now that’s certainly a lot better than being tied to books but it still has its problems. 

Fixed-location judges and clerks can easily have hard-wired solutions to get at a large collection of interconnected databases like Lexis.com but I think mobile lawyers need something different. Phone line hookups underneath counsel tables have administration problems because of subscription costs for the ISP being connected to as well as the cost of the phone lines being utilized. And you need lots of phone lines to cover all the courtrooms. And then the speed isn’t all that great unless the lines are DSL or cable based.

So a hard-wired solution with lawyers perhaps contributing something to the costs is possible but gets into a certain amount of administrative costs and complexities on a continuing basis. 

I think the ultimate solution lies in wireless access. But what kind? Aaah! That’s where it’s going to get interesting. If we could each just pull the signals right out of thin air, that would avoid these ongoing administrative entanglements. Is that possible? It’s on the horizon, but there may be some technological limitations to overcome, particularly inside buildings.

I suggest discounting somewhat the hype about long connection ranges for the moment because, unfortunately as we all should know by now, hype often outruns reality by a country mile in the world of computer technology. However, there is current development of wireless technology that can access the Internet at high speed from distances up to 4 miles from the access point. 4 MILES? Hmmm. That would certainly make it easier and far less expensive to put in supporting infrastructure so mobile users could connect to the Internet from their notebook computers as they roll down the highway or sit in a hotel or on a park bench.

So we could all go into courtrooms in that kind of world, plop our notebook computers down on the counsel table, and just access our own Internet provider without involving the court system at all, right? Well, maybe. Wireless signals degrade when going through walls and floors. How much depends on the type of structure. Some experience with cell phones and buildings tells me it probably wouldn’t work really smoothly without an assist.

This is where the court system could perhaps get into the process and be quite helpful in speeding up the judicial processes. To overcome wall and floor degradation problems, I would suggest taking a look at using some kind of common antenna system, perhaps mounted on the roof of the courthouse and then hooked up with wires to wireless access points within the courtrooms. A moderate number of access points within the building could probably cover it without any gaps. 

Note that one advantage of such an approach would be that providing the courthouse equipment would involve a one-time installation cost (done in the name of justice, opening up justice to the public, etc.) and only minor maintenance costs.

Note carefully also that an assisting antenna(s) of this type would have to pick up signals from lots of Internet wireless providers, like a TV antenna picking up lots of channels. I’m assuming that would work. I have used CWNet until very recently and they have lots of subscribers around California so putting in widespread access points on towers might make financial sense for them and perhaps Earthlink, Pac Bell, AT&T and AOL.

However, a common infrastructure system (i.e. common access points on towers) that was shared by ISPs would make a lot more sense cost-wise. And possibly using existing towers, which are now being used for other purposes (like cell phones) would make even more financial sense. 

Thus, the ultimate solution for notebook users connecting from out in the boonies or in courtrooms may be to connect through a two-line cell phone and have that device connected by wire to your notebook computer. Cell phone service providers already have the basic infrastructure in place and several people have suggested this method. IBM and AT&T just announced a plan to wire virtually the entire country with Wi-Fi.

Sound crazy? Maybe. Who knows. But it will be interesting to see how this evolves, won’t it?
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069 – My  New Toys
Got myself a new toy – a Dell Latitude C840 laptop. Has a full gigabyte of DDR RAM, Windows XP Professional and Microsoft Office XP Professional. I added a wireless keyboard (I can lean back in my desk chair and type) and wireless optical mouse with scroll wheel (it even works on my pants leg) combo from Microsoft. 

The Dell (actually TrueMobile 1184) wireless (Wi-Fi - 802.11b) router, lets me move the new computer around my office and house and still connect to the Internet, although it mostly stays at my desk and connected to a larger monitor. A TrueMobile 1150 wireless card for the old Dell Inspiron 7000 laptop allows it to also connect wirelessly to the Internet from anywhere in the house except the far end which is more than 100 feet away through several walls. 

I also changed to SBC Pacific Bell’s DSL service from the marginal Hughes’ DirecPC satellite connection, although I still have the couch-potato DirecTV. DirecPC was slower and had problems at times connecting to secure sites. Combined with long wait times on the phone for technical help and Hughes’ ineptness at solving problems, that didn’t set well.

After waiting for the DSL connection to optimize (per Pac Bell’s recommendation), I hooked up my new Wi-Fi wireless base station. Wi-Fi runs at speeds up to 11 Mb/sec (that’s megabits, i.e. 1.375 MB/sec). That is way faster than my DSL Internet access, which runs around 1.2 to 1.4 Mb/sec for downloads and around 230-250Kb/sec for uploads, according to several bandwidth meter tests. 

I’m already getting to love this wireless stuff. Fewer cables and I can move about fairly easily. It will be nice when all devices become wireless-enabled.

The Microsoft wireless keyboard is neat. You really ought to try one. It comes with its own receiver that doesn’t interfere with my Wi-Fi, a problem reported by many earlier purchasers of both Bluetooth (short (30 ft) range wireless protocol used for personal area network [PAN] devices, i.e. your own local stuff like printers, keyboards, mice and scanners) devices and Wi-Fi devices. Early devices didn’t properly take into account the potential conflict between signals in the same radio frequency band. Manufacturers are apparently more aware of the problem now and are getting around it.

SBC Pacific Bell is in league with Yahoo! so they include space on Yahoo’s Web site for DSL customers. Never being one to turn down a free lunch (assuming of course it’s worth eating), my old lovingly handcrafted AppealsUnlimited.com Web site will soon bite the dust, temporarily. Temporarily, any files worth saving will be transferred to http://briefcase.yahoo.com/mrappeal. Some are already there. Then, like a Phoenix, a new AppealsUnlimited.com site will probably rise from the ashes on some Saturday, a combination of Microsoft FrontPage technology and my own little handcrafted additions.

You can now read my old columns in my Yahoo! briefcase and I will put sample software up there for you to try as I have time. If you have ideas for what you’d like to see, let me know and I’ll give it a go. Try the stuff that’s there on Yahoo! now (you’ll need Microsoft Office) and let me know what you think and what your wish list is for legal productivity software. I will also try to answer all questions you submit.

As an aside here, Pac Bell had the DSL line up and running on the exact day they designated. I did a self-install of the modem, per their instructions, and it went pretty well. The problems have been relatively minor. You can convert (to DSL) a currently used phone line, as I did. With a filter (provided), you can also plug a normal phone device into the same line. The early days of problematic DSL installations are probably pretty well behind us now.

That gigabyte of RAM in the new Latitude laptop really speeds up browsing through folders, a process that was having a tendency to slow down on my old (vintage 1999) Dell Inspiron 7000. Complicated spreadsheets that I use in connection with stock market trading and scoring bowling sweepers now open, close and respond approximately 10 times as fast as they did on the old computer. If you are buying a new computer soon, don’t go below a half gig of RAM under any circumstances and go for the full gig if at all possible. The difference is amazing.

I also got a second monitor through Dell – a 19” flat screen UltraSharp. You can slide applications back and forth between the monitors using the nView video control software which sets up multiple monitors as if they are all part of a larger virtual or “extended” desktop. Each monitor and what is displayed on it corresponds to a pane or cell of the virtual desktop. With a supporting video card, now available only for desktop machines, it is possible to have 9 monitors, each showing 1/9 of the overall desktop, in a Tic-Tac-Toe-like arrangement. To do this even with 2 monitors requires a special video card but such cards are now becoming standard on high-end computers. 

I first saw a prototype of this virtual desktop concept back in the Windows 3.11 era, as a beta tester for Microsoft, but it was done then with a single monitor. That “concept” software allowed you to set up multiple desktops. You could place applications on specified desktops, slide applications between desktops, and switch between desktops but it all had to be done on a single monitor. 

Support for the ability to wire in multiple monitors and to then slide non-maximized windows between monitors has been available for a couple of years now in the Windows operating system software but has not been heavily utilized because of the lack of implementing hardware, particularly the multiple-monitor-supporting video cards. They weren’t available in laptops until fairly recently. This tool is really quite handy, allowing one to simultaneously monitor on full screens related items such as a brief and a Lexis.com display.

In closing, I note with approval that our Attorney General, Bill Lockyer, wisely decided not to appeal the judge’s ruling approving the Microsoft settlement. That leaves only Don Quixote and his clueless sidekick (aka Massachusetts and West Virginia) to flail away at the windmills. It’s time to conserve scarce public money and get on with actually using technology productively in our courts. And I have noticed that our courts could really use some help.
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070 – Spice Up Your Research With Pictures
Just as I get all revved up to write about some new item in the world of on-line research, along comes another new feature, competing for time in print. Choices, choices! I thought the stuff I describe below was so neat, I pushed aside something else for the moment. 

If someone tells you that innovation in on-line research has got to slow down and run out of gas soon, don’t believe it. I can’t even keep up with it let alone get ahead of it.

As broadband access to the Internet becomes more common, this opens up all kinds of possibilities for passing charts, diagrams, large databases, photographs, illustrations and even videos and sound files quickly across thousands of miles. Ten years ago hooda evva thunk …?

This month we’re going to look at some really neat, really fun stuff, that just happens to also be quite valuable to certain law firms. And even if you don’t personally use this kind of stuff, it’s still neat to look at it.

If you get a chance to check up on the items I will describe below and in the next few columns (call 1-800-344-3730 ext. 4164 to get a demo if you don’t already have access to the pertinent parts of the Lexis.com Website), here’s how to get there. 

From the Lexis.com “Sources” page (the one that comes up first after signing in), click on the Mealey Publications link under Secondary Legal. Note the many types of reports/publications provided by the Mealey folks. Note the “Health & Medical: Mealey’s Combined Reports” item in the right-hand column. This link will take you to a search page where you can zero in on articles from various Mealey publications describing various developments in litigation concerning any particular medical matter you enter as a search term. 

Store that knowledge in the back of your brain for the moment. We’re going to come back to that set of resources later. This is the text/litigation side of medical things.

Now for some fun go back to the main Sources page and click on the link labeled “Practice Area Pages” at the very top of the Sources page. It’s a small link button but big things sometimes come in small packages.

This will bring you to a page listing various Areas of Law from Antitrust to Workers’ Compensation. Note the Medical link. Medical stuff on a legal research site? Sure, why not? 

Click on it, then look at the left side of your screen. You might find it helpful to place your cursor over the right-hand edge of the box holding the navigation menu and slide it a bit to the right. That way you can see the entire width of the lists.

Pull the scroll bar down a ways and you will see the title Anatomical Illustrations. Illustrations? Hmmmm. Note the + and – signs next to various items, the + signs indicating that there is a sub-list. Click on the + next to Anatomical Illustrations and pick an item from the list. 

Personally, I checked out the Head and Brain/Psychiatric Disorders items and chose Arteriovenous Malformation (Cranial) just for the heck of it. Always knew there was something wrong with me. Maybe this is it.

You are now taken to a more standard-looking search page that lists the item(s) and has a link to a .pdf file(s). That file extension stands for Portable Document Format and indicates an Adobe Acrobat file. Assuming you have Adobe Acrobat Reader installed on your computer (and you can get it free across the Internet from numerous locations), you can quickly pull up a nice color illustration. As the label indicates, this particular illustration is taken from the Attorneys’ Textbook of Medicine (Third Edition).

On the technical side of this process, note the file size of 3141 Kb. Basically that’s 3 megabytes of data involved in producing this image. If you have a DSL or cable connection to the Internet, it comes up quite fast.

Let’s think back for a moment. Was this feasible even five years ago? Not by a long shot. Sending color pictures across the Internet requires a fairly high speed connection if you want to look at the items quickly such as when you want to quickly glance through a number of items to find one that provides the information you are seeking.

You can still pull up these images with a standard dial-up connection but some might take a minute or two to download. That still makes far more sense than taking the time to go to a physical medical library. However, the use of images like this in Internet research has only come into its own with the advent of DSL and cable connections which make the process so fast that even the hesitant or technophobic among us become quickly convinced that retrieving such information electronically makes so much sense compared to traveling to a library to look at physical books that it just isn’t worth it any longer to fight this spiffy weapon of the electronic age.

I think it’s kind of a chicken and egg situation. The high-speed connections make this much easier and people seeing a demo then decide to order a DSL connection which then in turn gets used to bring up illustrations and other medical info that saves time.

The list of illustrations is really quite impressive. They have illustrations of brain problems including thrombosis, embolism, compression, contusion and concussion. The illustrations cover general areas from the brain to the skull to the scalp. And heck, that’s just the brain/psychiatric stuff. Try the Face, Neck/Back, Shoulder & Arm categories to name just a few other large categories.

If a picture is worth a thousand words, this stuff qualifies as a ten pound dictionary/encyclopedia. I would imagine a lot of personal injury firms could make good use of this information on a regular basis. And I have just scratched the surface of this subject. More later.
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071 – Educate Yourself About Blood Spatter

Let’s sort of continue from last month. We looked at some potentially quite useful medical illustrations that are available on-line in the Practice Pages part of Lexis.com. Let’s take a look at some more of the Practice Pages materials that you can access without ever getting up out of your chair. 

Remember that the Practice Pages link is found in the upper right hand corner of the Sources page, which is the one that comes up after you first sign on to Lexis.com. It’s a small link but very important.

Back in 1999 when I went to Dayton, Ohio to get a preview of Lexis’ new Web approach to disseminating research materials, I had a suspicion that the Practice Pages portion of the Web site would be a big sleeper. Now I’m sure of it. It takes a while to fully develop such in-depth resources, and full development and practicality had to wait somewhat for wider bandwidth access to the Internet, but such resources can be incredibly valuable because of their breadth and depth and the possibility of electronic cross-linkage to more standard legal resources such as reported caselaw.

This time, after clicking on the Practice Pages link, under Areas Of Law, click on Criminal Law. I always like poking around into scientific evidence items so I thought I’d see what information there might be out there concerning blood spatter (or splatter) evidence. That’s an interesting topic that sometimes comes up when my errant clients have allegedly hit someone repeatedly, spattering blood all over walls, ceilings, and anything else within range.

There are various ways to go about such a search and, as with many kinds of research, you need to leave your mind kind of open about where such a topic might arise. Since blood spatter is often the subject of expert testimony, try clicking on the Experts link after expanding the general Research link in the general navigation column at the left.

Now you will see two general options. One option is to Find Expert Witnesses In Directories. The other is to Search Directories, Digests & Experts By Source. Since the subject we are delving into is a matter of forensic science, the Forensic Sciences’ Index Of Experts link under the second option might be about right. Let’s try it.

Once inside that database, start your search with a somewhat focused but still somewhat generalized word like “blood”. Note the number of hits and then decide what to do. Here, I got 297 hits. That’s too many to poke through, even 10 at a time. So we click on the FOCUS link. Delete the “blood” in the search window because we’re already that far and replace it with “spatter or splatter,” which takes into account the fact that not all folks use the same term when referring to this topic. Hit the Enter key. 

Now we’re down to 17 hits. That’s easily manageable. The text extracts provided with each of the 17 listed hits will give you a pretty good idea of what is covered by the item. Note the wide and interesting variety of the materials listed. 

The first one is a chapter (Chapter 19) in the Forensic Sciences reference work that deals with the admissibility of scientific evidence in the post-Daubert era. Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993) 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469, is the leading case that changed the rules on what you can get in front of a jury as “expert” evidence, at least for federal courts. 

Note that with on-line cross-linking, it’s easy to look at the footnote indicated after the case name and then click on the citation link in the footnote to the Daubert case to quickly read it, just in case it’s going to govern your situation. This is sort of like one-stop shopping. 

There is a reference to blood spatter in one of the cases listed in the admissibility chapter which is why this particular chapter comes up as a hit, but assuming for the moment that we’re more interested in the scientific aspects of the matter, let’s just back out of this thread (by hitting the Back button on your browser) and get back to the general listing of 17 hits.

By looking at the provided text immediately surrounding the word “spatter” or the word “splatter” in each pertinent reference (and note carefully that both words appear, depending on the chapter involved), you can get a pretty good idea whether or not the hit is useful to you. For our kind of search, we can ignore a general hit like “…visible, such as fingerprints, blood spatter, hairs, and fibers. The photographs …” and zero in on items like “An expert on ‘impact splatter’ of blood testified that the dispersion of the …” or one that comes from a chapter with a title like “Characteristics of Liquid Blood: Target Surface Characteristics and Spatter.” Now we’re talking.

Clicking on the link to Chapter 37, which is entitled Bloodstain Pattern Interpretation, gets us right into the topic. It’s all about how liquid blood disperses, etc. Bingo!

Now, like the Commish would do (remember that old TV series where the Commissioner ate a sandwich while reading a book on body tissue decomposition?), get yourself some breakfast, including a nice glass of bright red tomato juice, and do some reading.

In this column, I am using technology, legal or scientific research examples that seem interesting to me and might be of interest to a fair number of lawyers but I’m just hitting the tip of the iceberg. If you are in a specialized area of law, the chances are pretty good that Lexis.com has material that would be right up your alley. Since I can’t cover more than just a sampling during my explanations of how to use the on-line research tools, call 1-800-344-3730 ext. 4164 to get a demo if you don’t already have access to the pertinent parts of the Lexis.com Website. 
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072 – Protect Yourself From Bad Tech Support
These days, the technological developments are coming thick and fast. I don’t see any signs of a slowdown in innovation. But what happens when you buy a new computer gizmo and you have problems? That’s when you find out what a company is truly made of – hype and hot air or sound, solid, dependable business people and principles. That’s also when you find out if the product is inherently flawed or has compatibility problems. 

I have found out from experience that you want to avoid compatibility problems like the plague. I pay attention to certain people I know when they tell me about such problems. For example, I have a friend (whose day job is being a pastor) who installs and services PC’s and related equipment. You might say he has a religious passion for this stuff! He gets experience daily with all kinds of computer-related products. When he talks, I listen. In my opinion, there is absolutely no substitute for hands-on experience with computer products, by people who are highly adept with high technology. If they have problems, look out!

I’ve seen the good, the bad and the awful. I have lots of contact with people who work daily with various products and I pay attention when I hear that a product or technique has problems. I have learned some lessons the hard way but I learn. In the end, I take the approach of getting the highest efficiency possible, the best return on investment, and the fewest headaches. A law practice is a business and don’t ever forget that.

Here are some examples of product problems and tech support problems that I have encountered and from which you may be able to gain some advantage. The first one came about recently when I found that my Aiptek digital camera, which I have only had a couple of years, will not work with the Windows XP operating system on my new Dell Latitude C840 computer, mainly because there is no XP driver for it that works and Aiptek ain’t about to make one. Aiptek tried to tell me the driver posted on their Web site would work but it didn’t.

After going round and round several times they finally said the problem was a hardware conflict with the Intel chipset in my new computer and there was no way they could get around that. At least they weren’t going to try. I.e., my Aiptek camera (and presumably thousands of others sold to others also left out in the cold) was only going to work with my old computer and they weren’t going to create a fix. So I got a new real cheap digital camera on a special deal at OfficeMax and said to heck with Aiptek. 

That was bad enough, but then sometimes things can really be awful. NetGear has the worst product support I have ever encountered. And they have an attitude. Several years back I got an ISDN router from them. It was extremely finicky, always going “out of sync,” resulting in the connection being lost. And the software was really archaic, something certainly not advertised in their glowing literature. The software could not handle certain kinds of phone numbers and setups and had numerous other problems. They put me off and put me off until the short product return period was completed, then basically blew me off. Look out for NetGear products!

Contrast those experiences and companies to Dell. They have some of the best product support I have ever encountered. That’s part of why I bought a second Dell laptop. The built-in Wi-Fi is not perfect but the Dell support has been great and I’m now used to the occasional burp in the wireless router connection and know what to do about it. The ROI has been great. I have had the computer several months and have had only one total crash which I believe was caused by some software provided as a freebie and which I have now eliminated. It should be no surprise that Dell is the #1 seller of computers.

And I’ll take a moment here to digress about expanded range Wi-Fi (Wi-Fi is wireless access using the 802.11 series protocols, such as 802.11(b) which I use at 11 Mbps) coming soon. Wireless access can’t be free (except for those who “borrow” their neighbor’s access) but the price of wireless access in various public places is coming down sharply. Soon you will be able to McWi-Fi at McDonald’s along with your Big Mac and freedom fries. As the maximum range of Wi-Fi extends outward from the hundreds of feet now common, it will become cheaper to provide sufficient numbers of access points to blanket a large area and hotels, airports and other such locations will gradually provide more wireless access, perhaps even including it free with a room or ticket purchase.

Wi-Fi with about ten times the current speed commonly used is also being tested now so wireless instantaneous transfer of most files and nearly instantaneous transmission of pictures and videos is not too far into the future. In planning how your law office will function, and in planning your future investments in infrastructure, you might want to take this area of technological development into account. Moving about an office with a connected computer could be handy for some people. We’re probably talking about a very few years, at most, to widespread practical deployment of very high speed wireless connectivity.

Products that are based on more established technology may be less likely to have problems. The Koss headset I got really rocks. But even then, you may have questions on how to use something that may be technical or just the best ways to use some technical tool. Lexis.com is on line 24x7 with solid support both as to technological and research techniques. Their attitude and the feeling you get of their desire to help you permeates their interactions with users. 

In closing I will observe that when technologies are just being developed to attack some problem, you may have no real choice but to try them. The speed you get when something works may make up for the times it doesn’t work. Efficiency overall is the way to look at things and sometimes you play trade-off games. These can go either way but I urge you to always look at your law office as a business. While Microsoft products are extremely complex and thus can have some bugs, the tradeoff has been overwhelmingly weighted on the plus side.
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073 – How Di$a$ter$ Are Made – Part 1

Recently I read the lead article in the April California Bar Journal describing the huge court budget deficit and Governor Davis’ suggestion to save up to $36.5 Million by substituting electronic recording for court reporters and changing ownership of the records.

As I explained in my August 2002 column, the shortage of resources to report oral proceedings could be solved easily by using cheaper multi-track recording + transcription to supplement and gradually replace court reporters. Also, the current court reporter system could be vastly improved.

But keep in mind that special interests lobbied the Legislature and what is technologically possible doesn’t matter much now and may not matter much in the future since lobbied laws (look at Govt. Code §69950 et seq.) won’t permit technology developed in this state to be used in this state.

Following up on the Bar Journal article, I discovered there was a meeting of the Reporting Of The Record Task Force in Sacramento, April 23-25. Look at http://www.courtinfo.ca.gov/courtadmin/jc/tflists/reprecord.htm. I noticed there was an opportunity for public comment and I wanted to help with the technology. So I contacted them, went there, and spoke for 10 minutes about what was possible with current technology. Was I wasting my breath? Probably.

The meetings took place at the Judicial Council offices on Gateway Oaks Drive. It was explained to me these were high level policy-making folks. They state they recognize the need to go digital. And they are well aware there is insufficient money to continue the status quo.

Although it was stated there was no desire by the task force to lay off court reporters, the budget dollar figures discussed make it clear that layoffs are a prime possibility for trimming the budget.

But the key to solution of the budget problem they were addressing is computer technology. How well equipped are they to utilize modern computer technology? 

The biggest initial clue to anyone being highly computer savvy was visual. If I counted them correctly, there were 21 Task Force members around the tables. I didn’t see a single PC in front of any of them except one on Friday. 

During one session, I heard people pose technology questions. No one knew the answers. Interestingly, I knew the answers to every single technology question posed and could have actually demonstrated the answers on the computer I had with me. I offered to help. But I was in the audience. And it’s much better to have people muddle around in the dark while making policy decisions that potentially affect millions of taxpayer dollars than to ask someone not more than 25 feet away who knows the answers.

And incidentally, they also had an expert with extensive experience in electronic recording sitting in the audience – Mary Ann Lutz (former president of AAERT – see www.aaert.org) – but she couldn’t say anything either. She regularly works with a major part of the solution.

How much in the dark were these folks? One fellow on the panel asked about whether .pdf files could be copied or searched. No one knew. The answer is they can be copied and searched in Acrobat Reader, provided that the creator of the file has not limited that in the Adobe Acrobat file at the time it was created. I could have demonstrated this from files on my computer. There were several other technology questions posed. All were easy to answer. They didn’t know the answers.

A big red flag that a possible disaster might be in the making was the mention of consultants and case/court management systems. Those have been the introductory hallmarks of a number of state computer project disasters. 

They talked about high level policy for creating some grand “integrated system” to use electronic transcripts of oral proceedings. 

One fellow (actually a lawyer) sort of had the right idea when he suggested that maybe they should be asking the technology folks early in the process if something couldn’t be done or would be impractical. The task force folks generally didn’t seem to grasp the extreme importance of what this fellow was suggesting. 

He had the right general idea but more broadly they should be posing possible approaches to people (like myself and Ms. Lutz) who can not only tell them immediately if they are possibly specifying something that would be extremely unwise because it is going to require huge, unnecessary R&D and may even yield an unsatisfactory result, but who can also create (in some cases on the spot, overnight or nearly overnight) prototype software and a hands-on demonstration of what is possible. No need for a huge lobbied project.

One dollar-saving solution that clearly arose in my mind as I listened was the possible creation and use of electronic clerks’ transcripts and the huge amount of money that could be saved by doing so. But I recall hearing several times that this task force was going to deal only with oral proceedings and not clerks’ transcripts. 

I thought about the CT because of the talk of “integrated” systems. They got to that subject from discussion of being able to handle all the information involved with an “integrated system,” including reporters’ transcripts and clerks’ transcripts. The discussion was completely muddled on the technology because of the lack of computer knowledge. Some seemed to think that some special “case management” software would be needed.

This is what the “suede shoe boys” love to see – people thinking they will need to buy something and having no knowledge about what could be done or what it should cost. The task force people are thinking years and millions for software, consultants and projects (one mentioned “a zillion”) when they should be thinking minutes, hours, days and thousands for quick design of specialty templates by people who know what they’re doing. 

Technology project disasters emanating from such misinformed thinking have already occurred in this state a sickening number of times and involving an obscene amount of taxpayer dollars. 
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074 – How Di$a$ter$ Are Made – Part 2

Continuing from the previous monthly column (http://briefcase.yahoo.com/mrappeal)
In spite of what is easily demonstrable, some of these Reporting Of The Record task force folks appear absolutely convinced (at least at first glance) that creating a sound solution would require huge amounts of time and money. They are unwilling to even discuss simple, fast, inexpensive solutions with a high ROI. Several gave me the impression they just can’t believe that software could be created quickly that would absolutely work and without expensive training of users. 

The “integration” they mentioned is a virtually non-existent problem. Create the CT and OPT with Microsoft Word in Word format or even .rtf (Rich Text Format). The software to read and edit this “integrated” record is available in every computer store. You can view it with FREE software. 

“Case management” requires nothing more than organizing the files on a clerk’s computer. This “integrated” record could be copied and distributed on CD-ROMs costing pennies or be sent across the Internet at no cost. 

Or we can blow millions of taxpayer dollars – the California way.

In addition to their lack of technology knowledge noted in my last column, I recall the task force discussed on Thursday afternoon, 4/24/03, inter alia “view only” documents on the Web and what that meant. One person, who shall remain unnamed, asked the question whether that also meant not downloadable. Someone said, “Yes.” Not a single person on the task force questioned that. YGBK! 

Go ahead. Put a “view only” document on the Web, let me “view” it on my computer and challenge me to copy the information. Bet the deed to your house I can’t do it in less than one minute.

“View only” just means you (supposedly) can’t modify the document in the Web server’s database. Want to see that done anyway? Put out a challenge (with a monetary prize if they can do it in one day) in the hacker community, then sort among the first 100 people to do it as to who gets the prize.

On Friday, April 25th, the task force members concluded you can’t or shouldn’t put an appellate record on a CD-ROM. Sure you can. According to my experience and calculations, a 67,000 page OPT (hello, largest death penalty case ever) would require about 150 MB, when done in a current court reporter fashion and even if converted to Word. Plenty of room left for a clerk’s transcript. But if the people preparing such a record have no idea what they are doing (as was obviously the case with the example they referred to), then you get huge files and erroneous conclusions.

Then there was the speaker who concluded that using hyperlinks was incredibly expensive. Absolute nonsense.

When I explained what I observed to others their reaction was uniform – the task force isn’t really looking for cost-saving/technology solutions. “It’s just for show.” Based on other information I have received, plus some reflection on what I saw, I have concluded sadly that was correct and this task force was created just to put salve on a political problem. I had been blinded initially to the reality in my eagerness to help with the technology before the next fiscal year’s shortfall hits home with a thud.

Some court reporters got to sit on the task force. That was a first. Someone pointed out that just means that when they’re laid off, they can’t complain they were shut out of the process. 

This task force needs expert technology help but has no such input. The task force discusses different methods of reporting (i.e. electronic & video) and one of their tasks is to determine how to use these methods. However, they have no representation of electronic reporters who can give truly expert opinions and explanations of the proper methods. And they have no technology experts like myself who could instantly answer their technology questions.

I learned that prior to the task force being formed, AAERT requested a seat on the task force or at the least a liaison position with the ability to comment. This request was denied. My offer to serve as an expert was also denied and my offer to help on the spot answering technology questions was repeatedly rejected. In my opinion, without the availability of expert technology help at every meeting, this task force is totally unable to come up with anything really useful to slash costs by huge percentages, which is easily possible, and quickly, with modern technology.

However, they should know, by example from the federal courts and other states, that what I am saying is totally possible, easily. 

When I put on my legal thinking cap for a moment, I realized that this task force was not cranked up by the Legislature. It’s the Legislature who will have to repeal or modify the court reporter-lobbied laws prohibiting the use of current technology. There was talk about concurrent/upcoming court reporter union negotiations and certain matters were put off from discussion because of that. The Legislature has to ultimately decide the general budget for the courts and that will dictate, in turn, the limits on oral record reporting budgets. So what the task force discusses may not mean diddly.

Boy was I naïve when I offered to help.

Am I being too harsh on this task force? Possibly. Based on other information I received, I understand some of them already know that what I am saying is correct. I understand at least one has actually seen the Florida system (good but we could do better for less) and heard about the federal courts. 

The state can’t afford to continue the present system. But court reporters have too many legislators in their pockets and the taxpayers have no say in the matter. So let’s face it. This task force isn’t there to solve any technology problems. It’s just a big political game/mechanism to handle the court reporter lobbying problem. 

We could do even better than the Florida system called Courtroom 23. Are we going to or are we going to continue to operate in the Dark Ages with the taxpayers continuing to get soaked by special interest lobbying? Beats me but I wouldn’t count on too much from this crowd.
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075 – Get Me That Info Now!

I started practicing law in the mid-1970’s. Shared an office in Oakland with my dad and later with my sister too. Back then we often had to go to the courthouse to look things up, including doing extended legal research. Only very large firms could maintain enough books to keep county law library research to a minimum. 

It was a nice little drive or walk from my office at the corner of East 12th Street and 3rd Avenue in Oakland to the Alameda County courthouse just past Lake Merritt where the County Law Library is located. But it took time. Back then I guess I had lots of time to waste. And besides, there wasn’t any practical alternative if I had to look up some law that went beyond the meager resources in the office.

Our profession is a service business. We provide educated brains. We know the law or at least where and how to look it up. But in addition to law, we have to know facts. Who sued whom in recent years? Can I get a copy of the pleadings? The judgment? Has a particular expert testified previously? What did he say? Has he written anything in a scientific publication? We can’t give good advice or draft intelligent pleadings without knowing facts.

Years ago, service firms that gathered facts for law firms were a big business but in a different way than now. From Oakland you called up a service firm in Los Angeles and asked them to search the courthouse records in LA. “And, by the way, get me a copy of the stuff you find, please.” Xerox was big; the Internet didn’t exist; Lexis.com wasn’t even a dream.

You could often get what you wanted but the cost could be prohibitive. And it took time. It often took lots of time. That approach still takes lots of time. And it’s terribly expensive.

And you weren’t real sure you had everything. Lots of things escaped notice. Valuable stuff you’d really like to know about. Could you trust the search folks? How good are they? Maybe I should do it myself?

If you researched things yourself, that was your time. Remember that educated brain you are selling. You sell it by the hour. Getting up out of your office chair and hustling over to the courthouse or county law library takes time. Poking around various other courthouses or medical libraries to see what you can find in their records and treatises takes time. I always thought it was fun and interesting but it took time. And there could be travel costs. 

That time equates to money for you if you can sell that time. Or it’s money down the drain if people expect you to get the answers much faster. What if you could buy quick access to the information? Wouldn’t that prove to be a good ROI most of the time? Hmmmm.

Until fairly recently, getting lots of information electronically from far-flung places wasn’t really possible. We have only had a really concentrated Web-based approach to legal and factual research for a few years. Many lawyers are still getting used to the idea. But those who aren’t using that tool yet are falling behind competitively. 

A good part of the Lexis.com data sits on servers in data centers in Dayton, Ohio. That’s a long way to go physically, but it’s right in our offices electronically if we have computer access. And that’s not where all the data they can provide to you is stored. And the data isn’t all legal research data, either.

Lexis.com only went into a heavily Web-based approach in mid-1999. I have gotten so used to electronic legal research on the Web at Lexis.com in the few years since then that it seems like it’s been that way for much longer than that. The speed is so much greater than the old ways. And the possible ways of searching have expanded as computer logic has been employed more and more extensively. Recall for a moment that it wasn’t possible to easily look for key factual words in reported decisions not too many years ago. Legal theories or principles yes, facts no. 

And the databases of available information have expanded exponentially. If you placed all the information available at Lexis.com in books on shelves it would take up city block after city block. The information available is not just statutes and reported decisions, it’s all kinds of medical, financial, news, business, real estate, people and other data. Even who has sued whom. And whether a certain lawyer you know has filed for bankruptcy, and what the name of the failed business was, and where and when and under what docket number the filing(s) took place. Knowledge is power.

In the next several columns we are going to take a look at some innovative ideas in providing very useful data quickly to people sitting in front of their computers in their law offices. Bear in mind that as the technology improves, the data provided to be accessed by folks like you armed with agile computers will continue to grow in both amount and type. Providers of data couldn’t disseminate their data electronically if they didn’t have a good pathway over which to do that. So years ago they didn’t. Now they have the Internet. And the Internet is getting faster and better, except perhaps for having increased spam. 

In my opinion, this process is still in its infancy. And as they say, “You ain’t seen nothing yet.”

To get a live demonstration of some of the useful databases that you can access via Lexis.com, call 1-800-344-3730 ext. 4164. You can also get free access for a week to try out some of this stuff if you would like.

Next month we start exploring some very interesting databases available through Lexis.com. 
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076 - Let’s Go Find Some Muck!

Well, not really, even if in these days of recalls and political influence peddling you don’t have to go any further than looking in your newspaper. I’m talking about real muck. Slime, mold, toxic substances, pesticides. Stuff you can dredge up from the bottoms of cesspools and lakes. The stuff you can really sink your teeth into. Yeeech!

So you want to find out about environmental stuff, huh? It’s an interesting topic (or more properly set of topics) but wouldn’t it be nice if a whole bunch of law, facts, editorials, news, opinions, and information about experts, etc. were all collected together in a big pool of information for you to wade through? (I’m having so much fun with the words associated with this subject.)

Well, you’re in luck. Even if you don’t know diddly about environmental law or the science involved or what has gone on in the area with politics and legislation, Lexis.com has collected a tremendous amount of information about this and links to it in a central location called simply “Environmental”. 

This is the power of modern computers and the Internet. The information is too vast to be contained on CD-ROMs and the indexing alone would be a nightmare if that type of media were used. As I indicated in an earlier column, this type of approach to making data available depends on the maturation of several factors, including speed of data transfer on the Internet, getting data sources to make information available in electronic form, and having someone like Lexis who is willing to put it all together in a central location in organized form.

I picked Environmental Law and related matters as the subject for this discussion because it exemplifies the potential search problems you would have as an environmental lawyer or paralegal researcher if you had nothing but general access to raw databases and weren’t already an expert on your topic. Think for a moment about how you would go about finding out the law and finding people who know the science dealing with pollution from some particular chemical. 

Oh sure, you could go into the case reports and search for certain keywords but that wouldn’t get you the science or the people, would it? And in developing areas of pollution law there is absolutely no guarantee that the chemical or process in which you’re interested has ever been the subject of a reported case. It might be in the news, however. And certain experts might have experience with it.

And if you just have access to general factual databases, they might not be targeted specifically enough at what you want and there might be lots of them to locate and sift through. Where are they located? Their titles? Are you sure you’ve really covered the field?

At Lexis.com, you can immerse yourself in the sweet smell of pollution by clicking on the Practice Area Pages link in the upper right corner of the general Search page. Then, on the Areas Of Law tabbed sheet, select Environmental. This takes you to the central page that you will likely return to many times as you investigate the law, people and science related to your particular problem.

I realized from wading through the links that there are many, many aspects to environmental law matters. The first general collection of links targets news and developments. For environmental law as opposed to older, stodgier topics, this is probably vastly more important than old case law. Chemistry is developing quickly and is apparently always one step ahead of the law. Regulations develop much faster than general statutory law and even pending regulations that have been submitted for review are vast and complex. Bases for liability are expanding and changing rapidly and matters from ten years ago may not be worth much.

Doing a word search through up to 50 document links displayed on your screen at a time can quickly produce current news articles about “nitrate” or “dredging” or “vernal pools”. If you need to know what has recently been litigated here in California, you will find those state environmental cases in the list under the Recent State Environmental Cases link, sorted alphabetically by state. I think it would be quite difficult (and certainly more time consuming) to locate such material one item at a time. 

The Environmental Topics list has links to everything from Toxic Substances to Wildlife. You can get references to Matthew Bender treatises on various subjects. That will give you a general education.

And the chances are that, no matter how much you read about the general science and regulations applicable to your subject, you are going to have to find an expert if you intend to litigate in this area. It’s nice (and very important in my opinion) to get a general feel for scientific matters like DNA, heart catheterization, and the biochemistry of runoff from animal feces, but after you figure out the generally applicable law and science, it’s time to zero in on someone you can put on the witness stand.

On the general Environmental page there is a link called Find Experts. Lexis has compiled inputs to this area from sources such as verdicts, professional licensing lists, the news, professional publications, trade journals, court settlements, and directories of experts.

As a sample search, I tried “nitrate” in the Combined Jury Verdicts and Settlements database. There were numerous cases listed. Clicking on one at random I got a summary of the case. It had everything from the result to the type of injury to the names of counsel to the names and locations of the expert witnesses. My search for dredg! found litigation on negligent dredging and the names and locations of the geotechnical and structural engineers who testified in various cases.

So you want to see how this is done too? To get a live demonstration of some of the useful databases that you can access via Lexis.com, call 1-800-344-3730 ext. 4164. You can also get free access for a week to try out some of this stuff if you would like.
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077 – Protect Yourself In Cyberspace

(It’s Largely Up To You)
This month I will interrupt a series on interesting and unusual databases for a timely discussion of something that is in the news headlines. It’s a dangerous world out there in cyberspace. Worms, viruses, hackers, crackers, and just plain jerks who think causing millions of dollars in damage is fun. Wasting other people’s time is just such fun to these perverted people. 

However, you can protect yourself most of the time against these miscreants and it’s up to you to do so. At the outset I’ll give you a little bit of sympathy if you call with a problem but mostly what I’ll do is find the problem, if possible, and tell you to eliminate it and how. 

I have helped a number of lawyers who have called with various problems, including some who didn’t get the right answer from Microsoft or another major manufacturer of hardware or software when they had a problem. I can’t figure this stuff out all the time but sometimes the answers are a matter of experience. And I have computer geek friends, some of whom know a heckuva lot more than I do about certain aspects of computers. A minister friend of mine knows so much about some of this stuff I swear some days I think he’s got a hot line connected straight upstairs.

And sometimes the answer isn’t going to be what you want to hear. What do you do when you are clued in to what the problem is? Yikes! The problem is my favorite teddy bear! Oh no! Can’t be! Can’t bear to part with the offender? Folks, this ain’t like axing your child because he’s getting in trouble at school. This is software. Lifeless, cold, practical, a tool, electrons. Software doesn’t bleed, although you may bleed some financially if you use the wrong software or the wrong combination of software or don’t protect yourself.

If the problem is some security vulnerability in Windows or MS Office, the www.microsoft.com Web site is there for updates, patches, etc. It’s up to you to protect yourself. This is not a matter of just blaming the victim when I say there’s really no excuse for a lot of the problems that lawyers in one organization I belong to have with their computers. Some software is full of bugs and it’s not up to you, as a user, to fix those bugs, however you do need to download the fixes if and when they become available. You do have some responsibility for prevention of problems. 

And if software isn’t fixed routinely by its maker when problems appear, you should avoid it like the plague. Complicated software often has bugs. Much of the problem comes from trying to make software application A work with application B and both work with application C. Sometimes that just isn’t possible, unless one of them is reprogrammed. That gets into business/financial decision-making and some software companies can’t afford to fix problems in their software. Your business operations and the reliability of your computer systems may be highly dependent on others and, if they’re not reliable, you can get hung out to dry.

But you can achieve a very high level of reliability if you are willing to make cold, hard, practical business decisions. My computer has run without a BSOD (blue screen of death) or crash since I bought it in November 2002, except one crash that came very early because of a pre-installed program that didn’t run properly with the DSL connection software that was in operation temporarily until I hooked up my Wi-Fi setup. I simply dumped the software. Instantly. No regrets.

That is how to avoid problems. Don’t sit around complaining about how the rest of the computer world should accommodate your favorite junk or bad/conflicting programming.

The other day I gave a lawyer some advice she had requested about purchasing a new computer. I think she followed all my advice except one very important item about which she had developed a blind spot. Her computer crashes with a fair amount of regularity. The highly likely answer is a software application she can’t bear to stop using. She has decided it’s worth the crashes. Business decision. Personally, I would dump the offending program in a heartbeat. 

My minister friend, who is what I would call an expert’s expert, doesn’t have a single computer in his house or business (and he has a bunch) that has the offending program on it. I know because when I sent him something by e-mail for a compatibility test some months ago he said he would have to get a copy of the program from some of the junk he had lying around to install it to a computer he could afford to risk for a test. When this guy looks you in the eye and advises “Don’t use it” and tells you why, you would be foolish beyond all belief to ignore his advice.

Protect yourself in cyberspace! Use anti-virus software or at least a firewall. Windows XP has a firewall built right into it. It’s amazing how many people (according to random surveys) don’t even know the firewall capability is there or how a firewall works. Be careful about accepting software from people you don’t know. Learn how the Restore function works in Windows XP. Regularly check the Microsoft Web site for updates to your Windows operating system. 

Listen up when people who know what they’re doing caution you about incompatibilities between various software programs. Avoid problems. Use the expert experience of others. That’s a lot better than crying and complaining and losing valuable time after insisting on using software with known problems. Try to use software from sources that will be around tomorrow or that is at least run by software engines produced by sources that will be around tomorrow.

When I say you really have to shoulder a big chunk of the blame if you were hit by sabotage such as the Blaster/Lovesan worm that hit in the summer, am I blaming the victim? Not really. The primary blame for that problem lies with the jerk who created the Blaster/Lovesan worm. Secondarily, some blame lies with Microsoft for not fixing the problem before Windows XP and several previous versions were distributed. 

But …. I didn’t get hit. I was protected well back in July by simply downloading the Microsoft patch for RPC buffer overruns targeted at Port 135 as a routine matter within days after it became available. I also had two firewalls in place. If you got hit, a big chunk of the blame lies with you for not taking advantage of the FREE protection that was available.

So in the end, when it comes to self-protection, it’s largely up to you.
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078 – Grab That Legal Research On The Run?
As technology moves forward, are we at that stage where we can now dependably grab some last minute legal research or an e-mail on the run? Well, almost. It’s coming.

Let’s look back a little ways and reflect on how far legal research technology has come and how fast the evolution has been. When I was practicing law in Oakland in my early days (the 1970’s), the Internet didn’t exist. And even though it was around in the 1990’s, speeds were still pretty slow and most legal research was still being accessed by means of proprietary software. And we still looked at lots of paper. But some people had visions.

In 1999, Lexis made a big shift toward electronic research from paper. Now, the most efficient among us commonly access legal research with our Web browsers at Lexis.com. Access speeds have picked up so that cases, statutes and other resources are quickly viewable. At least in our offices with DSL or cable modem access.

As business has long realized, once you’ve got customers used to something and depending on it, they will expect it to work. They get demanding. They’re hooked. They’re addicted. Cell phones are commonplace and now we expect and even demand better service on the move. Business has become more mobile. Users and providers either keep up with that as it develops, or get aced out competitively.

But high speed (or any speed for that matter) wireless computer service is still in its infancy. Lawyers on the move could theoretically make excellent use of wireless access to legal research and e-mail but making that a reality depends on all the required components coming together.

The required components include inter alia a huge and varied database, serviced by huge, fast servers. Demand has grown for electronic databases and business responds to demand. LexisNexis is in the process of building a huge new data warehouse back in Dayton, Ohio. A sign of the changing times. The system is fast now but, as lawyers get used to using electronics instead of paper and demand grows on the servers, the speed of access would slow. And make no mistake about it, competitive law firms are getting more and more hooked on electronics over paper. 

LexisNexis is going to beat that slowdown curve at their Lexis.com Web site. New servers will also make it possible to add new databases as more and more ideas for distributing data come down the pike.

Recall for a moment some of the Lexis.com databases I have reviewed over the last year or so. Some databases have pictures, graphs, tables, and illustrations. These take high bandwidth to deliver quickly. We’ve got it now in our fixed location offices but on the move?

Those of you who have followed my suggestions about using electronic legal research at Lexis.com, using high bandwidth access in your offices, and using modern Microsoft technology are undoubtedly hooked on this stuff just like I am. So the next step is to take it all with you in a portable computer, right?

Yep. That’s the way to go if all the chips would just hurry up and fall into place. And they will, but you’ll probably need to be patient for just a little while longer. But be prepared.

Recently, Intel sponsored a free access day at Wi-Fi access Hotspots on September 25th. They put the names and addresses of lots of Wi-Fi Hotspots on the Internet. Just go there and try it out for a day. Free. Be our guest (and the guests of the various mobile access providers) and get hooked so you will buy a new computer with mobile Centrino technology in it, developed by the folks at Intel. A peach of an idea to get people hooked. That is, if the demo went okay.

So, armed with my Dell Latitude laptop, I went on the road. The first place I went, a Circle K store, I fired up my laptop in the car. No signal. Tried another listed Circle K place. No signal. Went inside and asked about it. “Wi-Fi? Isn’t that something to do with the Internet?” Then I heard something like, “Oh yeah, they were thinking about that but they never did it.” The clerk was nice and checked with another Circle K store. They didn’t have it either.

But then there were listings for Starbucks. So back on the road I went. Hey, there were two guys sitting there at the Starbucks in Folsom with their fancy coffees and laptops open. I fired up the laptop. No signal. So I asked the fellows with the laptops what’s up? One fellow was a preacher at a local church, so I think you can believe what he said. The T-Mobile network was down. Everywhere. Not a good time for that to happen. The preacher noted it had been down a “handful” of times in the last month. Not really dependable.

The network came back up just before I was going to leave. But my laptop still didn’t pick it up automatically like it should. The Starbucks folks were nice but a little confused. One finally found a brochure that had a T-Mobile tech support number. I called. We manually inserted T-Mobile as a preferred network. But it still didn’t work for the demo, although the other two users in Starbucks, who were already T-Mobile customers, were now back on line. T-Mobile acknowledged they were having troubles that day.

Based on where I think this stuff is headed, here are a few recommendations for how to be efficient and make money in your law practice. (1) If you buy a new computer, buy a laptop. (2) Get a brand new one with the mobile Wi-Fi technology built right into it. (3) Get used to Wi-Fi. Set it up in your office and if you have more than one user in the office, get everyone on a wireless LAN. (4) Get used to electronic research and scrap paper alternatives every chance you get. Lexis.com (call 1-800-344-3730 ext. 4164 for a demo) can provide electronic research; CEB has CD-ROMs with Internet updates. (5) Push the courts to provide electronic transcripts, filing, etc., then use it all as it becomes available.
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079 – Cut It Off And Kill It!
I’m talking about spam, viruses, worms and other malicious code and the people who create or allow this stuff to invade and destroy the Internet. We need to severely punish the people who do this and cut them off from the Internet permanently. Does that sound too harsh? Pardon me for disagreeing.

We Have A Crisis! It has gotten to the point where spam, viruses, worms, threats, harassment, and other problems are such serious impediments to legitimate Internet use that I think we need to take the Internet down for a day and bring it back up with vastly changed basic technology underpinnings designed to thwart spam, viruses, anonymous messages, etc. 

The Internet has now become a liability to many and that could have severe economic consequences in the near future. Posting a Web page is now taken by spammers and other jerks as an invitation to send spam on everything from how to market your site to how to lengthen important bodily organs. Participating in a chat group or a listserve invites abuse, viruses, worms, and tons of spam. 

It has been estimated we are suffering $11-13 Billion in lost time, damage, etc. each year from all of this. We all need to contribute to the solution, and that unfortunately includes, at least in my opinion, each of us who use the Internet contributing some funds to a solution that will allow us to continue to use the Internet Highway just as we should expect to pay for roads we use and public schools that educate our society.

Here’s my take on how to tackle the problem:

Start the solution with fundamental technology changes. We need absolute message tracing that cannot be evaded because the tracing information does not come primarily from the sender’s computer but rather is injected as the message passes through an outbound ISP’s server. We need to charge for e-mail usage by the message with a basic free allowance for everyone so legitimate people and businesses can make honest, valid use of the Internet. 

The solution needs to be primarily technological, coupled with technologically imposed protection of the Internet such as automatic cutoff of senders who are identified as spamming. The law should back it up but the technology must be put in place first as the first line of defense.

One way to get rid of spam is to make it expensive. I mean real expensive. Take away your computer, your car, your house, your paycheck, your freedom kind of expensive. Start with graduated pricing of messages by the number of messages sent in a particular time period such as each month. After the basic free allowance, each tier becomes 10 times as expensive as the previous one. Start with 1/10 cent per message; next tier 1 cent; next tier 10 cents, etc. 

Make people put the money up in advance to send messages, then automatically reject all messages not paid for in advance. Spammers use the Internet to annoy people because it’s cheap. At $1 or $10 per additional message for people sending out 100,000 spams per day, that nonsense would stop in a flash.

We need and can have absolutely traceable e-mails, using technology which identifies the outbound ISP, the user, and even the computer chip in the sending computer. Require all e-mails to conform to certain basic technology which absolutely identifies and/or extracts this information, then placing it in each message in a secure fashion and prominently displaying it. Require all messages to have a return e-mail address for replies, no exceptions, or it doesn’t get accepted onto the Internet. Inject that return address automatically at the outbound ISP level.

Outbound traffic that doesn’t comply and which does not allow placement of the source-identifying information in it in conforming, secure fashion would be automatically rejected. 

It is important that we put technology in place that will prominently display the address from which each e-mail is sent, no exceptions. This is not only for later tracing purposes but also to notify the recipient immediately so the recipient can make an intelligent decision whether or not to open the e-mail. Make it automatic. As it goes through the outbound ISP the sender information is embedded in the message. Make it a crime to alter or defeat or attempt to alter or defeat such a display.

I know some ISPs may not like this suggestion but put the responsibility on the outbound ISP to cut spammers off, then pay them for their trouble. Since the information on spamming could be available back at the ISP within seconds or minutes, the cutoff could (at least in theory) be accomplished within minutes. ISPs who fail and/or refuse to cut off obvious spammers should be fined. Severely. If they refuse to cooperate, cut them off at the root server level. That would put a stop to this nonsense faster than lawsuits or any other method.
Spare me the complaints and wailing about all the exceptional people and organizations that just must have anonymity. Spare me the paranoid wailing about how Big Brother is watching. If you don’t like the new system, don’t use it! There is no basic right to abuse other people. It’ll just be tough beans for folks who like to send anonymous threats, spam, etc., including anonymous abusive comments in chat rooms.

Let me close with my observation that the new California anti-spam law isn’t going to work very well. Why? It doesn’t use technology to do the basic screening to cut the problem down to size by knocking out 99.9% of the problem right off the bat. And how do you sue someone you can’t easily identify? And enforce a judgment against some jerk in South Carolina, or New York, or Nigeria? Do you really expect the California Attorney General is going to be able to track down and do something about ten million or more spams per day? Or that they will even try? They don’t have enough personnel or money, let alone the required expertise. Even with an army of experts the task would overwhelm them within minutes. 

Keep your Delete key armed and ready.
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080 - Let’s Wrap Up 2003

Let’s wrap it up for the year. I have several additional observations on the past year, but first let’s finish up what I was discussing last month about killing spam, which I personally think was the biggest problem/event of the year 2003. The enormous growth in spam during 2003 transformed it from being annoying to being a menace. Here are some additional thoughts on the matter.

I would place the filtering process and responsibility for killing spam at the ISP and country levels to a large degree because it is senders who must be made responsible, not receivers. Root servers can (at least technologically) and should totally cut off traffic from countries that take no action against their own spammers. After taking down the Internet for a whole day, bring it back up with a new messaging system in place that can enforce this. Thus cut out all but the most dedicated miscreants. Give everyone fair notice, then do it!

Then use felony prosecutions, confiscations and fines, graduated quickly to huge size for repeat offenders, to be applied to those who manage to get around the new controls or who even attempt to do so. 

Impose this new approach on everyone, from Smalltown USA to India. Simply cut off all nations that do not take action against those who imperil the Internet. We have primary control of the Internet here in the US, at the root server level. Economic and security considerations now have to override other concerns. Make Internet abuse crimes prosecutable in any nation so the home nation can (and must) prosecute its own people.

In order to prevent problems instead of always being forced to clean up after each mess, all Internet e-mail users should have to make an advance deposit if they anticipate going beyond the basic message allowance. If identified as a potential spammer, they should have to make a larger deposit in advance. Cut users off automatically when their prepaid limit is reached. 

If spamming complaints are received, the sender must come in personally and identify himself if not readily known to the ISP and must satisfactorily show he is not spamming. Occasional nonsense complaints can easily be written off by an ISP but 10,000 complaints from people who don’t want to be bombarded with more offers to get them out of debt leave no doubt that a spammer is involved and must be cut off immediately.

Fingerprints, extensive ID, photographs, etc., should be used for identification. Opening any new Internet access account should include a written acknowledgement as to the laws and liability for spamming. We must insure that anyone who sends large numbers of e-mails that are thus probably spam has to pay a huge amount of money to do so in addition to being open to both civil suits and criminal liability. Cut the spam problem off by using extreme financial disincentives. Valid bulk e-mailers can set up special accounts after extensive verification.

Put responsibility on the ISPs (and pay them for their trouble) also because they are in a good technological position to exert control. It is a fundamental principle of good business management that responsibility must be aligned with control. Provide for forwarding of all spam back to the office of the originating ISP and that the originating ISP shall be prominently and clearly identified in all e-mails and be non-removable. Require that all ISPs have a mail box with the syntax abuse@nameoftheISP.com for such purpose. Thus ISPs who fail to act quickly to cut off spammers will suffer the same problem they have been helping subject Joe Ordinary Internet User to over the last few years. Complaints should go to the ISP of the spammer with a copy to an enforcement agency which can also take independent action.

Mandate that if an ISP receives a bunch of forwarded spams at their abuse inbox they must cut off the spammer instantly. Provide heavy penalties including huge fines for ISPs who fail to act quickly. Cut them off the Internet if they fail to pay the fines.

On to other subjects.

The California courts have made essentially zero progress this year in using available technology to cut costs. I still can’t get an electronic transcript easily. Trial lawyers still pile up the paper. Court management is still heavily paper-based and highly inefficient cost-wise. Politics, lobbying, special interests, and dislike of computers have all prevailed over the public interest in keeping costs down. 

I went to COMDEX in November for the first time. It is smaller than it was in the 1990’s but it was a fascinating display of emerging technologies. In the coming months we will look at some of the new ideas out there that were displayed at COMDEX and my observations about where they might fit into the practice of law and management of the courts.

In light of what I saw in the areas of digital photography and digital audio recording, the present methods for augmenting appellate records with copied/reprinted photos and copied tapes are so expensive and time consuming relatively that taxpayers should be ready to boil administrators in oil for not modernizing the process to cut costs.

Due to emerging wireless access technology, access to electronic legal research at Lexis.com is going to be possible from virtually anywhere you logically would want to work. Lawyers will increasingly be able to take their offices with them inside their computers, subject only to suppliers of information cooperating in the effort.

Happy Holidays!

Richard Power is a criminal appeals attorney and owner of software developer RCP Software in Shingle Springs, California. He may be reached at 530 677-6344; E-mail: rcpbusiness@sbcglobal.net. You may read earlier columns at http://briefcase.yahoo.com/mrappeal.
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